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I
Introduction: The Political Failure of the Progressive
Response to Conservative Welfare Reform

Despite the political resurgence of Americamservatism during the past several decades,
the movement has achieved only modest success in scaling back the American welfare state.
With few exceptions, the social welfare programs established by progressive reformers during
the New Deal and Great Sety eras have remained intdd#loreover, this is especially true of
the relatively small number of programs that account for most social welfare spending in the
United State§ Social Security, Medicare, and Medicdithdeed, if we compare the multiterd
of programs and legal reforms that progressives were able to put in place during the 1930s and
1960s with the limited gains achieved by conservatives in rolling back those programs and
ref or ms, t he ¢ o n’sveuldhave tb bedudged alimieo Iwitht oheodramatic
exception. That e x c éihdredesign of publié agsistahca pregramsefdr o r mo
impoverished adults and their familigs.

! For an account of the rise of the American conservative movement by a mainstream liberal hésteiam,
Brinkley, America Since 1945: The Rise of the RigColumbia University Interactive, undated, available at
http://cero.columbia.edu/0720/index.html,. For an account of the same history by a conservative ldstffiaa,
LEE EDWARDS, THE CONSERVATIVE REVOLUTION: THE MOVEMENT THAT REMADE AMERICA (1999).

2 For the importance of this goal to the conservative reform agereé|ILTON FRIEDMAN, CAPITALISM AND
FREEDOM 161-95 (1962); GORGE GILDER, WEALTH AND POVERTY (1981); andCHARLES A. MURRAY, LOSING
GROUND, AMERICAN SOCIAL PoLicy, 19501980(19&4).

5 shall use the term fAprogressiveodo to refer to the g
term Aliberald in the United States or Asoci al democr a
have been criticalfo Amer i can #Al i beralismd or European fAsoci al dei

with sufficient vigor. The Universal Declaration of Human Rights and its progengluding the economic and
social human rights recognized theréiprovide he best summary statement of the values | am characterizing as
Aprogressi veoSeeDnvDtWEISSBRODT €8 4L.& SELECTED INTERNATIONAL HUMAN RIGHTS
INSTRUMENTS ANDBIBLIOGRAPHY FORRESEARCH ONINTERNATIONAL HUMAN RIGHTS LAaw, 3° Ed. (2001).

* Red, per capita government transfer payments to individuals increased 65.2 percent between 1980 and 2003.
This figure was dominated by a 199.4 percent increase in medical payments (mostly Medicare and Medicaid), but
retirement and disability payments (Socgscurity) increased 30.7 percent on a per capita basis over this period,
and income maintenance payments (a much smaller absolute figure consisting ofaseahaid) increased 29.9
percent. Authors calculations based on data from U.S. Bureau of tsasC&tatistical Abstract of the United States
2006, 358, Table 527.

® SeeEDWARDS, supran. 1.

®The New Dealerso response to this population focuse

CCC, but these programs were eliminated when full employment was achieved during World SémPHILIP

HARVEY, SECURING THE RIGHT TO EMPLOYMENT: SOCIAL WELFARE POLICY AND THE UNEMPLOYED IN THE UNITED

STATES, 16-20,99-106(1989).Following the demise of this commitment to job creation as a social welfare measure,

the Aid to Dependent Children (ADC) prograimlater renamed the Aid to Families with Eemlent Children

(AFDC) programi became the principal source of public aid for destitute families withwaking heads.

Originally established in 1935, Social Security Act, Pub. L. Ne274, 88 401406, 49 Stat. 620, 6279 (1935),

this program providd meandested public assistance benefits to poor families with children who had lost the
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In this area conservatives have been not only successful, but spectacularly so, achieving
dramatic reductions in both the value of individual public assistance bénafits overall
expenditure level&the addition of substantial work requirements for the receipt of beRefits,

a significant devolution of control over public assistance program the states (whose
administration of such programs historically has been more in keeping with conservative social
welfare doctrine}?

Long a target of conservative criticisththe defunding of the Aid for Families with
Dependent Children (AFDC) prograbegan in the mid970s when state legislatures established

support of a parent (almost always the father) as a re
the states after 1961) unemployment. ThenwiNDeal social welfare planners who proposed this program thought of

it as fAN[a]l]id to fatherless children. o Their goal wa s
necessity of working outside the home, so they could instead devote lesnse raising their children.
COMMITTEE ON ECONOMIC SECURITY, REPORT 36 (1935), reprinted in NATIONAL CONFERENCE ON SOCIAL

WELFARE, THE REPORT OF THECOMMITTEE ON ECONOMIC SECURITY OF 1935 AND OTHER BASIC DOCUMENTS

RELATING TO THE DEVELOPMENT OF THESOCIAL SECURITY ACT 56 (1985).Had the New Dealers thought these

mothers should be working, there would have been no need for the program, since they simply could have been
of fered work (perhaps on a prefer entDespltethisantent,gshough, n one
the stateadministered programs established with ADC funding conformed more to the old poor law tradition (which
presumed the ableodied poor were work shy laggards who should be supporting themselves) than to the New Deal

gord of providing mothers who | ost their mateds support
children. For a description of the poor law tradition in the United Ste¢ed/ICHAEL B. KATZ, IN THE SHADOW OF

THE POORHOUSE A SOCIAL HISTORY OF WELFARE IN AMERICA 3-213(1986,1996);andPhilip Harvey,Joblessness

and the Law Before the New Dd&aGEO. J.ON POVERTY L. & PoL8r 21-41(1999).For an account of the history of

the ADC/AFDC program which focuses on the role work expectations gliayies administrationsee GERTRUDE

SCHAFFNER GOLDBERT AND SHEILA D. COLLINS, WASHINGTONG NEW POOR LAW: WELFARE fi RFORMO AND THE

RoOADSNOT TAKEN, 193570 THE PRESENT(2001).

" SeeCommittee on Ways and Means, U.S. House of Representdt®@8GREENBOOK, 448 (November 4,
1996).

8 See THEODORE R. MARMOR, JERRY L. MASHAW, & PHILIP L. HARVEY, AMERICAGS MISUNDERSTOOD
WELFARE STATE: PERSISTANTMYTHS, ENDURING REALITIES, 85 (1990);ANN. STAT. SUPP. SOC. SEC. BULL., 2005,
Social Security Administration Publication No.-13700 (Feb. 2006), Table 9.G1.

° SeeFamily Support Act of 1988, PL 10485, § 201, 102 Stat 2343 (October 13, 1988) (Hereinafter Family
Support Act of 1988) (regquiesngifial depeaideginéncéi d6dr @aind
opportunities and basic skills training] program); Personal Responsibility and Work Opportunity Reconciliation Act
of 1996, Pub. L. No. 10493, 88 103, 365, 824, 110 Stat. 2105 (August 22, 199&)kfnafter PRWORA) (various
work requirements throughout including for welfare and food stamp recipients).

12 SeePRWORA,supran. 9. See alséshmed A. WhiteCapi t al i sm, Soci al Marginal it
Uncertain Fate in Modern Society 37 Ar i z. St . L. J. 759, 805 (stating
6devolvedd to the states the r ol Byreorbanized fedenlistate relationsr g p u b |
on welfare requirements[,] thereby ending a si@arold federal entitlement system designed to provide a safety
net for America's poor d0) (citing Brendon On@®bennor , A
Ideas Have Consequences 22ZB(2004)); Gail P. Dave et aDevelopmerstin Policy: Welfare Refornil6 Yale L.

& Pol'y Rev. 221 (1997).

M Conservative criticism of ADC began in the early 1950s, paused during the Eisenhower years, resumed
during thke Kennedy administration, and has been unstinting ever since $eerGOLDBERG AND COLLINS,
WASHINGTONGS NEW POORLAW, supran. 6, at 4953, 128201.
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a practice of failing to increase AFDC benefits enough to match price inctédesng the
1980s conservative reformers were able to achieve reductions in federally mandated program
benefits ad the imposition of work requirements for the receipt of ben&fite real turning

point came in the 1990s, t hough, when the <co
significant support from the middle of the political spectripitomized byPr esi dent Cl i n
support for Awel fare r ef or mght cbaditign achieveda o n i n

fundamental restructuring of public assistance policy along conservativé“ines

These trends were strongly criticized by progressive scholarsrarmbverty advocates in
the late 1990%’ but this criticism died down when tharsheffects feared by opponents of the
reforms failed to materializE. In recent years, most progressive quuiverty advocates appear
to have reconciled themselves to giemotion of privatesector employment as a means of
escaping poverty. Instead of maintaining their opposition to the 1990s reforms, progressive anti
poverty advocates have shifted the focus of their efforts to expanding the range and amount of
assistancerovided needy individuals in finding jobSpushing for improvements in private

25ee supran. 7&n. 8.

13 SeeOmnibus Budget Reconciliation Act of 1981 (OBRA), PL-3H, 95 Stat 357 (August 13, 1981)
(imposing a gross income limit for AFDC eligibility, capping the deduction for child care costs, establishing a
standard deduction for other work expenses and erttimgvork incentive disregard after 4 months on the job);
Family Support Act of 1988supran.9 (adding work requirements). For a discussion of the changes in AFDC
enacted in 1988,see THEODORE R. MARMOR, JERRY L. MASHAwW, & PHILIP L. HARVEY, AMERICAGS
MISUNDERSTOODWELFARE STATE: PERSISTENTM YTHS, ENDURING REALITIES, 11427 (1990).

14 Similar trends emerged in Europe at approximately the same time, with centrists like United Kingdom Prime
Minister Tony Blair and German Chancellor Gerhard Schroeder playsigikarly decisive role in pushing what
hitherto had been viewed as a conservative reform ag&s#d.ony Blair and Gerhard Schroedé&uyrope: The
Third Way Joint Statement by Tony Blair, British Labour Party Prime Minister, and Gerhard SchroedernGerma
Social Democrats Prime Minister, June 8, 1999, availabtetat/www.socialdemocrats.org/blairandschroed®r6
99.html For an account of the 4nitedi Staes dnd \Western Europe fwviegl tfisar e r
period,seeJOEL F. HANDLER, SOCIAL CITIZENSHIP AND WORKFARE IN THEUNITED STATES AND WESTERNEUROPE
THE PARADOX OF INCLUSION (2004).

15 See, e.gPeter EdelmarThe Worst Thing Bill Clinton Has Don&HE ATLANTIC MONTHLY, Vol. 279, No. 3
(March 1997), pp. 43%8; David A. Super, Sharon Parrott, Susan Steinmetz, and Cindy NlhanNew Welfare
Law, Center on Budget and Policy Priorities (August 13, 1998gtricia Ireland, then president of the National
Organiation for Women,Quoted in Lisa Benndtlaigney, Welfare Bill Further Endangers Domestic Violence
Survivor,bNat i onal NOW Times (January 1997) (stating that th
risk of sinking further into poverty and homgls ne s s 0 ) .

'8 SeeRebecca M. BlankWhat Did the 1990s Welfare Reforms AccomplighUBLIC POLICY AND THE
INCOME DISTRIBUTION 33-79 (Alan J. Auerbach et al., eds., 2006).

See,egwe b si t e fnationalSienprdficocyanizatian that wonkéth local partners to create
economic opportunities for disadvantaged job seekers, workers and neighborhood entrepieneary ai | abl e at
http://www.seedco.org/
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sector wages and benefifsand promoting the provision of publiefunded wage

supplements?

The result has been a blurring of the distinction between conservative anespiogr
welfare reform initiatives and a consequent reduction in the political salience of policy debate in
this area. Welfare reform is no longer a hot button issue-dfefénter politicians may be
thankful for that, since in recent decades the issuaused mainly by conservatives to beat up
on them. Still, with overall poverty rates stuck above the levels achieved in the earlafé70s
the absolute number of individuals living in poverty trending upwarde ther(See Figure1
and J progressives ha reason to question the adequacy of their current policy stance.
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U.S. Poverty Rate, 1952006

™

A\

N T —

D L™
NSRS AN AN AN N

Source: U.S. Census Bureau

A
/\
N

BThesecal | ed ALiving
Now (ACORN) exemplifies these efforts in the United StaBeshttp://www.livingwagecampaign.org/
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¥ See, e.gRandy Albelda et alBridging the Gaps: A Picturef How Work Supports Work in Ten States,
Center for Economic and Policy Research, Washington DC, and The Center for Social Policy, University of
Massaschusetts, Boston, Oct. 10, 2007.
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Figure 2
Persons Living In Poverty in the
United States, 1952006
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There is little doubt that poverty rates would decline if progressives got what they currently
say they want, but for reasons | will explain below, there is no reason to belieggdlegy is
capable of eliminating poverty. If progressives seriously want to pursue the goal of eliminating
poverty, they need a strategy that breaks more decisively with the existing policy regime. The
purpose of this article is to identify and compawe tandidates for that role which progressive
scholars working outside the political mainstream have developed in recent decades.

The first proposal is that all members of society be guaranteed an uncondiasial
Incomewithout imposing any work requirements in exchange for the benefit. As explained on
the web site of the U.Rasic IncomeGuarantee (USBIG) Network,

[A] Basic IncomeGuarantee (BIG) is a government ensured guarantee that no
oneds 1 ncome \evelnecedsaytd medt théironost Hadiceneeds for
any reason. As Bertrand Russell put it in 1918, "A certain small income, sufficient
for necessities, should be secured for all, whether they work or not, and that a
larger income ... should be given t@$le who are willing to engage in some work
which the community recognizes as useful. On this basis we may build further.”
Thus, with BIG no one is destitute but everyone has the positive incentive to
work. BIG is an efficient, effective, and equitable ¢ to poverty that
promotes individual freedom and leaves the beneficial aspects of a market
economy in placé®

20.s. Basic Income Guarantee Netwohat Is the Basic Income Guarae®, available at
http://www.widerquist.com/usbig/
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As the reference to Bertrand Russell in this quote illustrates, guaranteed income proposals are
not new?' but the contemporarBasic Incomeadvocacy movement originated in Western
Europe only in the mid980s?* Despite its relatively recent origins, however, the movement
has grown rapidly during the past two decades and now commands support from a wide array of
left libertarians, antpoverty alvocates, feminists, and greens around the vidrld.

A Basic Income(Bl) guarantee could be provided in various ways, but the two most
frequently proposed mechanisms are a negative income tax and a universal grant*system.
negative income tax would pdenefits only to persons whose income fell below a specified
level, with the size of their benefit varying inversely with the amount of income they received
from other sources. With a universal grant system, the &inbenefit would be paid to all
persors regardless of their income, though assuming the benefit was funded with income tax
receipts, persons in higher tax brackets would pay more to fund the system tBagrtdua they
received® Supporters of thé@l strategy have suggested that it couldlaep a wide array of
government transfer benefits in market societies, including all rteates public assistance.

2L SeePhilippe Van ParijsA Short History of Basic Incomavailable at
http://www.etes.ucl@be/BIEN/BI/HistoryBl.htm.

2 Basic Income European Network (BIEM),Short History of BIENavailable at
http://www.etes.ucl.ac.be/BIEN/BIEN/HistoryBIEN.htm Si nce t he fdhatienihas adhiaved me 60 de s i
almost iconic status among advocates of the idea, | shall capitalize the term whenever it is used to refer to the ideas
or policy proposals of the contemporary guaranteed income advocacy movement.

% philippe Van Parijs, a philosopherhw teaches at the Catholic University of Louvain in Belgium and
Harvard, Guy Standing, formerly Director of the SeEiconomic Security Program of the International Labor
Organization, and Brazilian Federal Senator Eduardo Suatieythe leading contemmoy exponents of the Basic
Income idea.SeePHILIPPE VAN PARIJS, REAL FREEDOM FORALL: WHAT (IF ANYTHING) CAN JUSTIFY CAPITALISM ?
(1995); GUY STANDING, BEYOND THE NEW PATERNALISM: BASIC SECURITY AS EQUALITY (2002);and EDUARDO
MATARAZZO SUPLICY, RENDA DE CIDADANIA: A SAIDA E PELA PORTA, 3rd ed. (2004). American
legal scholars who have endorsed Basic Income proposals in their work include Joel Handler, Anne Alstott, and
Amy Wax. SeeHANDLER, SOCIAL CITIZENSHIP AND WORKFARE IN THE UNITED STATES AND WESTERN EUROPE
supranote 14Error! Bookmark not defined., at 27278; Anne AlstottWork vs. Freedom: A Liberal Challenge to
Enployment Subsidied08 YALE L.J. 967-1058 (1999). Amy L. WaxSomething for Nothing: Liberal Justice and
Welfare Work Requirements2 EMORY L.J. 1 (2003). Links to Basic Income advocacy web sites around the world
and extensive bibliographies on the sdbjof Basic Income guarantees can be found at the websites of both the
Basic Income European Network (BIENhtp://www.basicincome.org and the U.S. Basic Income Guarantee
Network (USBIG) <ttp://www.usbig.net.

% For discussions of the similarities and differences between a negative income tax and universal grant system,
see Philippe Van Parijs,Basic Income: A Simple and Powerful Idea for thé' Zientury in REDESIGNING
DISTRIBUTION: BASIC INCOME AND STAKEHOLDER GRANTS ASCORNERSTONES FOR ANEGALITARIAN CAPITALISM 3-

42 (Erik Olin Wright, ed., 2006); and Alstott, supra nd8

% Royalty payments or other acquisition fees paid to government for the exploitation of publicly owned natural
resources have been proposed as an alternative source of funding for a Basic Income guarantee, and Alaska actually
does provide its redents a modest Basic Income grant funded in this manBeeScott Goldsmith,The Alaska
Permanent Fund Dividend: An Experiment in Wealth Redistributipaper presented at thd' dnternational
Congress of the Basic Income European Network, Geneva,. Sgptl4, 2002), available at
http://www.etes.ucl.ac.be/BIEN/Files/Papers/2002Goldsmith.pdf
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The second proposal is that poverty be elimindigdcombining a guarantee of decent
employment for everyone who wants a job with an ine@uarantee fathose persons who are
unable or not expected to earn their own livelihobDide first prong of this strategy would use
direct job creation by government to guarantee the availabiléy @dequate supply of jobkhe
second prong would useonventional transfer programs to providerangeincome security
benefits.F o r purely descriptive purposes, I shall
strategy in this articlé®

Like the BI strategydescribed above, the idea of using a combination of work and income
guarantees to combat poverty has a long histoty.was expressed quite clearly over two
centuries ago in the French Ciplobtictaidtislatsacech o f
debt. Society owes subsistence to the unfortunate, either by procuring them work, or by assuring
the means of existence to those who are unable to Woirkthe United States the idea achieved
its most authoritative endorsement during the New Deal eray sdwal welfare planners within
the Roosevelt administration proposed that the federal government combine direct job creation
with other social insurance benefits to guarantee the economic security of all Amé&tisans.
early butimpressivelycomplete expession of this proposal can be found in the Report of the
cabinetlevel Committee on Economic Security whose recommendations in early 1935 led to the
enact ment of the New Deal 6s mo ¥ The Congnittéef i can't

% A variety of terms have been used to describe this strategy, a result of the fact that proposals embodying the
idea were developed independently by a number of people in the late 1980s and di9§idslly referred to the
strategy as an Employment Asance Policy (EAP) in deference to the New Deal social welfare planers who
promoted it in the 1930&eeHARVEY, SECURING THERIGHT TO EMPLOYMENT, supranote6. Sdolars affiliated
with the Levy Economics Institute at Bard Collebég://www.levy.org) and the Center for Full Employment and
Price Stability (CFEPS) at the University of MissauKansas City littp://www.cfeps.org/refer to proposals of
this type as AEmployer of Last Resorto (ELR) schemes. :
Equity (CofFEE) at the University of Newcastle in Australia and the University aSliaht in the Netherlands
(http://el.newcastle.edu.au/coffee/ r e f er t o the policy as a fAJob Guarant ec
job creation to expand employment opportunities for disadggot population groups without necessarily
guaranteeing work for all job seekers is commonly referred to as Public Service EmploymenS@eSE)g.,
Elwood and Weltysupran. 36.

" SeeRICHARD LEWIS SIEGEL, EMPLOYMENT AND HUMAN RIGHTS: THE INTERNATIONAL DIMENSION 23-71
(1994); Philip HarveyThe History of Right to Work Claim{®utgersCamden Series of Occasional Papers No. 1,
1998),available athttp://www-cambhw.rutgers.edu/faculty/occasionaliarvey.html.

2 Constitution of 1793, Declaration of the Rights of Man and of the Citizen, art. 21, in 2 JOHN HARDMAN,
FRENCH REVOLUTION DOCUMENTS 141 (1973). For an account of the role of right to work claims in the
French revolution, see R.B. ROSE, GRACCHUS BABEURETFIRST REVOLUTIONARY COMMUNIST
(1978) . A similar provision recognizing the right to
promulgated Prussian Civil Code. See SIEGEL, supra2ibtat 31.

29 philip Harvey,Combating Joblessness: An Analysis of the Principal Strategies That Have Influenced the
Development of American Employment and Social Welfare Law During th@etfiury 21 BERKELEY J.EMP. &
LAB.L. 675, 68994.

% The Committee was appointed by President Roosevelt in the summer of 1934 to make recommendations as to
how the American people could be provided fisafeguards
this manmad e wor |l d of oursob. o Commi ttee on Economic Secul
reprinted in NATIONAL CONFERENCE ONSOCIAL WELFARE, THE REPORT OF THECOMMITTEE ON ECONOMIC
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explained the jolguarantee component of its overall social welfare strategy in the following
terms.

Since most people must live by work, the first objective in a program of
economic security must be maximum employment. As the major contribution of
the Federal Governmetd providing a save guard against unemployment we
suggest employment assuraidde stimulation of private employment and the
provision of public employment for those alfledied workers whom industry
cannot employ at a given time. Publiork programs a most necessary in
periods of severe depression, but may be needed in normal times, as well, to help
meet the problems of stranded communities and-m&med or declining
industries®

Il n addition to its e inpHcblgdmetre establishmenrchen ce 0 p
New D eamadt ambitiousdirect job creation prograth i the Committee proposed the
establ i shment of the nationds Soci al Securit)y
tested public assistance programs for children and thelelderd the U.S. Public Health
Service. The Committee also indicated its support for the establishment of a national health
insurance program that would provide both wage replacement and medical insuranceBenefits.

For reasons | shall discuss below, thew Deal commitment to direct job creation as a
means of achieving full employment disappeared from the progressive reform agenda during the
1940s** and itwas not until the mid 1980s thete strategynce again began to attract attention.

In recent year postKeynesian economists have developed an interest in direct job creation as a
means of achieving full employment with price stabiffyAnti-poverty analysts have viewed it

SECURITY OF1935AND OTHER BASIC DOCUMENTS RELATING TOTHE DEVELOPMENT OF THE SOCIAL SECURITY ACT

17-18 (1985) (HereinafteREPORT OF THECOMMITTEE ON ECONOMIC SECURITY). It was chaired by Secretary of

Labor Frances Perkins and included Secretary of the Treasury Henry Morgenthau Jr., Attorney General Homer
Cummings, Secraty of Agriculture (later Vice President) Henry Wallace, and Federal Emergency Relief
Administrator Harry Hopkins.

31 REPORT OF THECOMMITTEE ON ECONOMIC SECURITY, supra n.30, at 23.

%2The Works Progress Administration (WPA) was established on May 6, 1935 pursuant to authority granted
President Roosevelt under the Emergency Relief Appropriation Act of 1935. For a brief history and description of
the WPA and othegjob creation programseeARUTHUR E. BURNS AND EDWARD A. WILLIAMS , FEDERAL WORK,
SECURITY, AND RELIEF PROGRAMS53-75(De Capo Press 1971) (1941).

*1d. at 2170.
¥The term fAfull employmento did not makdiscourseuntlippear a
the early 1940s. , as a result of the populTlkerGeneralti on of

Theory of Employment, Interest and Mo8eePhilip HarveyCombating Joblessness: An Analysis of the Principal

Strategies fat Have Influenced the Development of American Employment and Social Welfare Law Durify the 20
Century 21 BERKELEY J.EMP. & LAB. L. 6 7 5, 705 n. 97. The Committeeds refel
was simply one of the formulationsin the passageegliabove was a reference to what later came to be known as
Afull employment. o

35 SeeHymAN M INSKY, STABILIZING AN UNSTABLE ECONOMY (1986); Wendell GordonJob Assurancé the
Job Guarantee Revisite81 J. ECONOMIC ISSUES 8284 (1997); William F. Ntchell and Martin WattsThe
Path to Full Employmer81 AUSTRALIAN ECON. REV. 436-444 (1997); Warren MosleFull Employment and Price
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as a possible means of providing employment opportunities to disadvantagelhtipop
groups>® And economic and social human rights advocates have seen it as a means of securing
the right to worl’

In Part Il of ths article | describe the labor market conditions thate undermined the
succes®f both conservative and progressamipovertymeasurei recent decades, and which
have inspiredrenewed interest iralternative strategiefor combatingthe problembased on
employmentand/orincome guarantees.point out thatthe Achilles heel othe existing policy
regimei a flaw that affect®othits conservative ands progressiveelementd is its reliance on
the promotion ofprivatesector employment as aoute out of poverty when theconomy
consistently fails tgrovide enough jobs to fuish suchemployment for all job seekersargue
that thefaith both conservative and progressive policy makers have investdds strategy
constitutes a classic example of ta#lacy of compositiori assuming thaa strategythat works
for individualswill work for all individualsif everyone pursues the strateggnultaneously.

In Part Il of the article | introduce the economic and social provisions of the Universal
Declaration of Human Rightsas a performance standard suitable for use by progesssiv
judging the relative merits of economic and social welfare proposialsludingthe Bl and JI
strategies By expressly embracing the Universal Declaration as a performance standard for
judging public policy proposals.argue thaprogressive law aheconomics scholars can achieve
the same analytic rigor as their relassical counterparts without sacrificing their commitment
to progressive values.

In Part IV of the article | use thimethodologyto assess the relative merits @imparable
versions ofthe Bl and JI strategiesi versions capable of eliminatingfficial poverty in the
United States. My overall conclusion is that thatrategy provides both a more effective and a
less costly means of eliminating poverty than Biestrategy, and that most of the otlpadicy
goals promoted bRl advocates also could be more successfully pursued at lower cost using the
Jl strategy

This conclusion should not be interpreted as suggesting thBt tdea lacks merit, only that
the JI strategy appears to provide a better alternative to the existing public assistance policy

Stability 20 J.POST-KEYNESIAN ECON. 167-82 (1997);RANDALL WRAY, UNDERSTANDING MODERNMONEY: THE
KEY TOFULL EMPLOYMENT AND PRICE STABILITY (1998); MathewForstaterFlexible Full Employment: Structural
Implications of Discretionary Public Sector Employmé&mCoN. ISSUESS57-563 (1998).

% DAVID R. REIMER, THE PRISONERS ORWELFARE: LIBERATING AMERICAG POOR FROMUNEMPLOYMENT AND
Low WAGES (1988); MICKEY KAuS, THE END OF EQUALITY (1992); Peter Gottschall;he Impact of Changes in
Public Employment on LoWage Labor Marketsin GENERATING JOBS. HOW TO INCREASE DEMAND FOR LESS
SKILLED WORKERS72-101 (Richard B. Freeman andt®eGottschalk, eds., 1998)avid T. Ellwood and Elisabeth
Welty, Public Service Employment and Mandatory Work: A Policy Whose Time Has Come and Gone and Come
Again?, inFINDING JoBs (David E. Card and Rebecca M. Blank, eds., 2000)pTHY J. BARTIK, JOBS FOR THE
PoorR: CAN LABOR DEMAND PoLICIES HELP? (2002); WILLIAM P. QUIGLEY, ENDING POVERTY AS WE KNOW IT
(2003).

3" HARVEY, SECURING THERIGHT TO EMPLOYMENT, supranote6; QUIGLEY, supra note36.
3 G.A. res. 217A (lll), U.N. Doc. A/810 at 71 (1948).
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regime. Also,since there is no contradiction in guaranteeing people an uncondithmst
incomein addition to decent paid employmerbmbinations of the two sttegies are worth
consideringas a means &ecuringthe benefits oboth.

The problem with thél strategy in my view,is that the additional cost of providing those
extra benefits would use resources that probably would be better spent providingputant
social welfare benefits. On the other hand, this disadvantage would not apply to less expensive
incomeguaranteg and | describe one such proposal at the end of this drteleneangested
but not worktested family income guarantee designedeplace existing meaested income
assistance benefits for adulthose capacity to be sedtipportingisunclear Al nc ome, Wor k
Freedomo rather than AWork vs. Freedomdo woul d
an antipovertystrategymodeled along these lind%

|
The Collapse of the FUHEmployment
Policy Goal in Market Societies

A. Labor Market Conditions

Ironically, the recent embrace of work requirements in American and European public
assistance programs occurred during a period when the capacity of market economies to provide
paid employment to everyone who wanted it diminished quite dramatically cethparthe
preceding period when public assistance eligibility requirements were less demanding3Figure
shows the annual average unemployment rate in the United States from 1946 through 2005, and
the combined unemployment rate of France, Germany, Italyttee United Kingdom (the four
largest economies in Europe) from 1960 through 2004.

% n an article entitledVork vs. Freedopsupra, not®3, Anne Alstott argues that a Bl guarantee would better
serve | iberal values (the same values | term fiprogress
designed to extend employment opportunities to disadvantaged jobsseekeWwh i | e | agree with Al ¢
employment subsidies, the shortcomings she attributes to that strategy do not apply to the employment guarantees
discussed in this article.
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Figure 3

Average Unemployment Rate in the United States, 192086
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The figure shows that in both the United States and Europe, unemployment rates rose
dramatically in the second half tie 1970s compared to the earlier po&irld War Il period,
and they remained very high throughout the subsequentéwade period of conservative
welfare reform. The national unemployment rate in the United States during the two decades
leading up to thenactment of the Personal Responsibility and Work Opportunity Reconciliation
Act of 1996 (PRWORA), averaged 6.9 percent, compared to 4.9 percent during the three
previous decades (194®75). In Europe the decline in job availability was even more dramati
Between 1960 and 1975, the unemployment rate in France, Germany, Italy and the United
Kingdom averaged just 2.3 percent. Over the next twenty years it more than tripled to an average
of 7.5 percent.

Moreover, even when unemployment rates declined inUthieed States to levels widely
viewed as cause for celebration (4.0 percent in 2000), a sizable gap remeinegn the
number of jobs employers were seeking to fill and the number of peoplevarted jobs. The
size of this @Ajob dwhendthe hatianah unBrepoyemerit eate was B.O 0
percent) through December 2005 (when the national unemployment rate was 4.9%) is shown in
Figure 4. This figure compares the number of job vacancies that employers were seeking to fill
in the United States to éhnumber of jobless individuals actively looking for work (official
unemployment), the number of persons who were workingtipaget but wanted full time jobs
(involuntary partime workers), and the number of jobless individuals who said they wanted
jobs lut were not actively seeking work (discouraged workers). The data series begins in
December 2000 because that is when the U.S. Bureau of Labor Statistics first began reporting the
results of its new Job Openings and Labor Turnover (JOLTS) survey.
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Figure 4
U.S.Job Gap, Dec. 2000 - Dec. 2007
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Figure 4 shows that in December 2000, at the very peak of the economic boom of the late
1990s, there still were over a million more officially unemployed workers than there were job
openings in the United States; and if we count involuntarytjmaet workers and idcouraged
workers, the economy was short almost 8.5 million jobs. In June of 2003, when the national
unemployment rate had risen to 6.3 percent, there were 9.2 million officially unemployed
workers in the country seeking to fill just 2.9 million vacasttg; anl if we count involuntary
parttime workers and discouraged workers, the total number afgelders totaled 18.9 million.

No similar data is available for Europe, but there is no reason to believe that job availability
figures there would beng more favorable than the U.S. figures for comparable unemployment
rates?’ If by full employment we mean the availability of enough jobs to employ everyone who

“0The European Union has inaugurated a project to establish a comettomdwiogy for the collection of job
vacancy data in all member states. The data collected as a result of this initiative will be suitable for comparison
with U.S. data.SeeKelly A. Clark and Mary Anne Phillipsh Comparison of Job Openings Surveys: Gmis and
Survey Desigrl).S. Bureau of Labor Statistics (2002), availablbtad://www.bls.gov/ore/abstract/st/st020100.htm
Initial results of from this initiative suggest that job vacancgleware comparable in the United States and Europe.
For example, a preliminary job vacancy survey in the U.K. found an average job vacancy rate of 2.5% between
April 2001 and August 2002, a period during which the U.K. unemployment rate average®8e¥4.,Andrew
Machin and Valerie Christiay new survey of job vacancies: the fiegperimental result$. ABOR MARKET
TRENDS(Oct. 2002), pp. 5348, Table 3, p. 542. During the same period, the U.S. job vacancy rate averaged 2.3%
with an average unempjiment rate of 5.3%.
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wants to worki and that is the operative definition of the term that | shall use throughsut th
ar}izcle41 i it hasbeen a very long time since either the United States or Europe has experienced
it.

The seeming illogic of welfare reforms designed to push thehkaaed poor into a labor
mar ket ttipmvide ehoughsjob® to empldlgem raisedwo questions for the inquiry
pursued in this article. The first is why conservatives have been able to persuade the public that
workfare makes sense in a period of diminished job availability. The second is why progressives
have been unable to mount affieetive counter campaign based on claims that both poverty
amongsttheablb odi ed poor and their dependence on ¢
lack of jobs rather than a lack efffort on their part

B. The Rise and Fall of Full Employmentas A Public Policy Goal

There is nothing surprising in conservative efforts to blame the jobless poor for their own
joblessness. There is a lestanding policy tradition in market societies premised on the
assumption that unemployment is caused by the failureeotihemployed to seek work and/or
their unwillingness to accept it on reasonable téfiish e fit ough | oved ar gume
conservatives in support of measures designed to restrict the availability of public assistance to
people who lack the capacitp be seHsupporting are literally centuries old and continue to
resonate with the public.

Because people who seek work with determination and flexibility almost always findtjobs,
is relatively easy for conservatives to persuade the public that ungmeibis caused by the
inadequate job search efforts of jobless individuBEte problem with this line of reasoning is its
susceptibility to the fallacy of compositiGnassuming without proper warrant thahat is true
for the members of a group is true for the entire gr@gsing collective advice on individual
experience is not always a mistake. In judging the benefits of exercise, for example, individual
experience (or at least the experience of a ranskimple of the population) provides a perfectly
satisfactory guide to the consequences that are likely to flow if the entire population exercises.
But where successful outcomes are limitstlategies that prove successful when pursued by a
single individwal simply cannot work for everyone simultaneously.

The labor market is like a constantly swirling game of musical chairs in which the number
of available seats (i.e., jobs) tends to grow and shrink with changing business conditions, but in

“*LFor a discussion of the relationship between full employment and job vacaessilip Harvey,
Combating Joblessness: An Analysis of the Principal Strategies That Have Influenced the Development of American
Employment and Social&fare Law During the 20Century 21 Berkeley J. Emp. & Lab. L. 675, 700 (2000).

2| argue elsewhere that official unemployment would have to fall to the 2 percent range to achieve full
employmentld. This view was generally accepted by progressamemists in the period immediately following
World War II. See, e.gJOHN MAURICE CLARK , NATIONAL AND INTERNATIONAL MEASURES FOR
FULL EMPLOYMENT 14 (1949).By this measure, the last time the United States experienced a period of
sustained full employnm was during World War liseeHARVEY, SECURING THERIGHT TO EMPLOYMENT, supra
note6, at 15, Table 1.2, and the last time European countries experienced a period of sustained full employment was
in the 1960sSee suprdigure 3.

“3 SeeHarvey,Joblessness and the Law Befdre New Dealsupran. 6.
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which the nmber of players (i.e., labdorce participants) almost always exceeds the number of
available seatsHar angui ng fiseatl esso (i . emayhepestniee s s)
peopleimprove their performancéuti t  @sure évieryone a seat at #ed of the gamdn a
job-short economy such as ours, an increase wsgaloch efforts by the jobless poor might affect
whois unemployed at a particular moment in time, but its not going to changeithigerof

people who suffer unemployment (and thevgrty that attends it) unlessore jobs become
available?*

If both the appeal and flaws in the conserva@ipproach to combating poverdye this easy
to understand, why has it been so hard for progressives to counter conservative proposals for the
reform of public assistance program#/hy has the progressivesponse to conservative welfare
ending up looking so much like conservative welfare refolonservative welfare reform lite?

| believe the answer to é¢ke questiors can be discovered in thiate suffered by full
employment as progressivepolicy goal.Progressives have always promoted a wide variety of
measureslesigned to equalize employment opportunities and insure that anyone who works will
enjoy a decent standard of living. When thessasurs have beercombined with atrong and
effective @mmitment to full employmerit a commitment tanaking sure thgbbs are available
for everyone who wants to woikthe resultingpolicy combinationconstitutesa powerful and
effective antipoverty strategy.  the fullemployment leg of this strategy @bandoned,
however, the measures progressives promote to equalize employment opportunities and improve
the quality of available jobare subject to the sanlnitations @& conservative anpoverty
measuresTheymay succeed in helping individuals escape povertyt lute y can o6t make
shortage of johdn a job short economyrogressive efforts to help the jobless poor find decent
work are no more capable of eliminating povettgnare conserative harangues directed at the
poor to try harder to find work.

For forty years prior to the mid 197@scommitment to the achievement of full employment
was an article of faith among progressividew Dealprogressives understodbat providing
A e m pm eonyt a s o everyame veho was expected to be-saffporting was essential to
the success of their overall social welfare stratemd the only thing thadistinguishedNew
Deal progressivegrom their post World War llcounterparts in this regasdas thatthe New
Dealerspromoted the use dfirect job creationby government to provide the needed jobs,
whereagheir successorelied ont he fisi mpl e K e yusimggenaatizeddeficit at e gy C
spendingoy governmento pursue that go&f

4 For a more extended discussion of this issue, see Philip HaPveybating Joblessness: An Analysis of the
Principal Strategies That Have Influenced the Development of American Employment and Social Welfare Law
During the 26' Century 21 Berkeley J. Emp. & Lab. L. 675,-__ (2000).

> The effectiveness of these policies in achieving equal employment opportunity éstyitol be diminished
in the absence of full employmertseeHarvey,Human Rights and Economic Policy Discourse: Taking Economic
and Social Rights Seriousl$3 COLUM. HUM. RTS. L. REV. 363, 4385 (2002) (discussing how the absence of
full employment udermines the effectiveness of policies designed to equalize the unemployment rates of different
population groups).

“8 The theoretical underpinnings for the intentional use of deficit spending to achieve full employment were
provided by Jo hparadigmshiftiagrl@eB36 boekthe @ersedal Theory of Employment, Interest and
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The reform agenda pursued by progressives in virtually all market societies in théqrtast
War |l eracombined the simple Keynesian strategy for achieving full employment amith
expansion in both the generosity and scope of transfer benefit programasttthe needs of both
unemployed workers and persons who were not expected to work.

As long as the Keynesian prong of this strategs able tadeliver conditions approaching
full employment the progressive reform agenda was quite successfililempbymentreduced
the need for transfer benefits among the -bloldied workingage population while
simultaneously providing the resources necessary to fund benefippotation groups that
needed themThe converse of this relationship, though, is @ntdilure of theKeynesian prong
of the strategywould threatenits transfer benefit prongs well -- since transfer benefit
expenditures would increaséhile theresource base from which they were funeexild grow
less rapidly, or possibly evesirink

This is exactly what happened in the Alid® 7 0 s when OPECG6s 1974 oi
the most serious recession in since the 1&80sth the United States and western Eurogelew
also placing continuing upward pressure ces. The sec al | ed | D8 b a gfrli sste s
followed precipitated a collapse in both popular and expert faith in the adequacy of Keynesian
economic policiesThe simple Keynesian strategy that progressives had been pursuing with
substantial success since the end of World War Il igeav no prescription for battling

Money but what convinced American progressives of the superiority of the simple Keynesianism stratdgy was

success of deficit spending in eliminating involuntary unemploymenimgl World War 1. After a dozen years of
depression, a massive dose of deficit spending elimina:
without even focusing on the issue and without any of the political controversy that had sudroundee New Deal 6
direct job creation initiativeSThe completeness of this shift in progressive thinkiag amply demonstrated in
1944whenCongressional Democrats launched a major legislative initiatikegigre the federal government to

maintain the national economy in a state of full employmBEm. proposed legislation would have relatost

exclusively on the simple Keynesian strategy to achileisegoalwith an automatic appropriation of sufficient

spending authority to do the jolm fact, in a bow to lingering conservative opposition to the New@®sal di r ect | ob
creation programsrogressives willingly included language in the proposed legislation that would have prohibited

the funding of direcjob creation programs unless Congress specifically authorized such funding in separate
legislation.SeeS. 380, 79Cong. A 3(a) and (c) (1944) (mandating that
and Employment BudgetogtofCemghesegiliatartseshbeginonimat
government spending to achieve the Afull employment vol
any construction of public works i ncl aoftheengcessary t he budge:t
construction work by private concerns under contracts awarded in accordance with applicable laws, except where

the performance of such work by some other method is hecessary by reason of special circumstances or is

authorized by otherprovs i ons of | awo) . The E mp F3064y60&tatt23, vasthe of 1946,
watered down fruit of this initiative. For a detailed account of the legislative history of this initsga®TEPHEN

K. BAILEY, CONGRESS MAKES A LAW: THE STORY BEHND THE EMPLOYMENT ACT OF 1946 (1950).

For a discussion of the influence of Keynesian theory on the drafters and supporters of this legistaithat 14

28, 4548. Another indication of the atrophy of progressive support for direct job creatior byidh1940s can be

seen in the fact that Baileyds |l egislative history of |
direct job creation programs, let alone the full employment strategy they embodied.
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unemployment and high rates of inflation at the same tfraed more important, progressives
had no Plan B to offer the public.

This left progressives without a coherent responstheéavorst economic crisis since the
Great Depression. At the same time, conservatives stepped forward with a straightforward
explanation of thecrisesthat blamed itsquarely on thesocial welfare gains progressives had
achieved in the preceding period. According to conservatisegflation vas causedoy
unsustainable levels gbvernment spendingn social programthat undermined the wosthic
interfered with needed wage adjustments, rafdbed entrepreneurs of the incentive to innovate.
The conservative prescription for solving thpeoblem was equally straightforward and
appealingly simple.Tighten monetary policy and gradually wean the economy from its
dependence on cradie-the-grave social welfare benefit§he fact that this policyould result
in higher rates of unemploymefwhile reducing public aid to the unemployedsconsidered
unavoidableConservatives argudatiat thereva s a fin at-accelerbtiog of | ahbano r
of unemployment that governments could not resist indefinitely, and after three decades of
liberal excess, the piper had to be paid.

Dispirited and lacking a credible replacement for the discredited Keynesian strategy on
which the postWorld War Il welfare state had been built, progressives simply stopped talking
about full employment® With no forwardlooking strategy to guide them, progressives devoted
most of their energies to defending welfare state programs from conservative attack while
criticizing conservative economic policies fo
mor e 0 laintdt lifedittle maressocial welfare spending and a little less unemployment.

In their policy battles with conservatives during this period, progressives generally have
enjoyed more success defending transfer programs for persons who are nt#deipeawork

" This reason for this is that thteasdard Keynesian prescription for combating inflation (i.e., reducing
aggregate demand and tightening monetary policy) is the opposite of the standard Keynesian prescription for
combating unemployment (i.e., increasing aggregate demand and looseningrynpolity).

“8 This change can be traced in the position occupied by full employment in the platforms on which Democratic
presidential candidates have run for office in the United States over the past 60 years. The term first appeared in

FrankinD.Ros evel t 6s 1944 platform, where it was identified
(ATo speed victory, establish and maintain peace, guar
1952 and 1956 full employment was similarflyt ed as one of the Partyds primary
commi t ment was ratcheted up a notch, with the goal bei
Foll owing a modest reduction i n begpahpaakdadn1972Full 968, t he |

employmeni def i ned as fa giumarsa ndteesecdr ijboebd faosr fiatlhled pri mary eco
Democratic Party.o I n 1976 this commitment was reitera:
usingmore rightsbased language.

Then the trend was reversed. I n 1980 the partyds pl at
the goals of the Humphreya wk i ns Ful | Empl oyment Act, o0 but this comm
ecoromic goals. In 1984 there was no reference to the Humghi@yvk i ns Act and the partyods
empl oymentd was treated on a par with its Acommitment |
infrastructure of Ameperaceddohhyl®88ethéentarmentence ex
a firstrate world power moving into the 21st century, we can have afist e f ul | empl oyment econ

next four Democratic presidential platforms (1992, 1996, 2000 and #®4erm was not used at all.
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(e.g., Social Security and Supplemental Security Income in the United States) than they have
transfer programs for persons who are expected to work (e.g., Unemployment Insurance and Aid
for Families with Dependent Children). In other words, thbe the programs provided means

tested benefits for the poor or npoteanst e st ed benefits for the Ami
mattered less than public perceptions that the program was being abused by persons who could
be seltsupporting if they tried hder to find work.In responding to conservative welfare reform

they sought opportunities to minimize the harm they feared the refeoulsl cause andwhen

those harms proved less serious than they expected, they settled into their current role as
champims ofa softer, more sympathetic versioithe conservativpolicy regime.

In conclusion, while iseems anomalous that market societies woeddcetransfer benefits
for jobless individuals at a time when job shortages were growing; this outcome is
understandable in light of the collapsembgressive support for full employment following the
failure of the gnple Keynesian strategfor achieving that goalNo longer facing the challenge
of a credible progressive alternative, conservative found it asipminatepublic assistance
policy debates with their own explanations of and proposed responses to the problem of
joblessnesamong the ablidodied poor

It also is understandable that progressives found it easier to defend transfer benefit programs
that targeted persons who were not expected to work. Those programs were stressed by resource
scarcity, but they did not suffer the legitimacy crisis that megve antipoverty policies
targeting the abkpodied pooendured.

C. The Renewal of Progressive Interest in Income
and Employment Guarantee Proposals

One possible progressive response to the collapse ofitinge Keynesian strategy for
achieving fullemployment is to propose that the link between employment and the achievement
of a decent standard of living be broken. This isrésponse proposed B} advocates. Another
progressive response is to look &r alternative means oflaeving full employment. This is the
response proposed hgvocates oémploymenguaranteg

The role played by rising unemployment in a renewal of interest in direct job creation is
obvious®® If full employment cannot be achieved reliably by meanshef gimple Keynesian
strategy(because the deficit spendingpon which the strategy reliedso causes higher and
possibly accelerating rates of inflatiort)makes sense to ask whether another strategy exists that
could betterachievethe full-employmentgoal. Also, f providing income assistance to persons
expected to work has become politically problemadind if job training and other programs
designed to help disadvantaged population groups compete effectively for scare
employment opportunitiesrpduce marginal results at bg3tt makes sense to ask whether there
is a better way to extend a helping hand to these population groups. These are the kind of
guestions that led some progressives to begin exploring direct job creation as an econamic and/

4 See supranotes35-37.

¥ See BARTIK, supra note 30, at-49.1; Philip HarveyHuman Rights and Economic Policy Disceairsupra
note45, at 43845.
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social welfare strategy in the 198Us.

The collapse of full employment policies in market societies played an equally significant
role in the development of the contempor8iyadvocacy movement. Philippe Van Parijs, the
movement 6 s moeoteticianntasd descnibédi hes lown tgravitation to the idea in the
following terms.

The first point of departure, and the most concrete one, is that it was becoming clear
that we in Europe were beginning to experience a kind of mass unemployment which
could not be interpreted as conjunctural or cyclical in nature but which rather resulted
from central features of our soeswonomic system.  The preferred remedy for
unemployment at the time (and a number of years afterwards) was growth. But, along
with a nuniber of other more or less Gre@riented people on the left, | felt that this
could not be the right solution. So the qgr@wth consensus or grand coalition of the
left and right had to be broken by providing a solution to the unemployment problem
that would not rely on a mad dash for growth.

The Bl idea was perceived by Van Parijs and others as providing this solution while also
serving a variety of other goals. As tBasic Incomeearth Network (BIEN) Web site explains,

Liberty and equality, efficiencand community, common ownership of the Earth
and equal sharing in the benefits of technical progress, the flexibility of the labor market
and the dignity of the poor, the fight against inhumane working conditions, against the
desertification of the counyside and against interregional inequalities, the viability of
cooperatives and the promotion of adult education, autonomy from bosses, husbands
and bureaucrats, have all been invoked in its favor.

But it is the inability to tackle unemployment with contienal means that has led
in the last decade or so to the idea being taken seriously throughout Europe by a
growing number of scholars and organizations. Social policy and economic policy can
no longer be conceived separately, &adic Incomas increasngly viewed as the only
viable way of reconciling two of their respective central objectives: poverty relief and
full employment?

In the remainder of this article | will offer a comparative assessment oBlthend Ji
strategies as potential replacementstha existing public assistangaolicy regimein market
societies, andor their likely contribution to the achievement of other progressive social welfare
goals.In so doing, thisnquiry will considemwhether either of these proposals has the potential to
replace thesimple Keynesian fulemploymentstrategy as a foundation for progressive social
welfare reform in general. It is my contention that such a foundation is needed to recover the
optimism andambition that characterized progressive reform efforts prior to the stagflation

*1 See supranotes35-37.

%2 Philippe Van ParijsThe Need for a Basic Income: An Interview with Philippe Van PasisRINTS, March
1996, at 522.

53 The Basic Income Earth Networkbout Basic Incomewvailable at
http://www.etes.ucl.ac.be/bien/Bl/Definition_temp.htm.
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debacle of the 1970s. The real promise ofBhandJl, in my view, lies in their potential to fill
that roll.

| want to emphasize, though, that the progressive movemenivhsla is a long way from
embracing either thBI or the JI strategy. Most progressives are still playing defénsesisting
conservative reform efforts without a forwdmbking, longterm vision of the direction in which
they think public assistance pot should move. My claim on behalf gfe Bl and JI strategieis
not that they are representative of current thinking among progressives, only that they provide a
reform vision that would permit progressives to regain the footing they lost when the simpl
Keynesian strategy for achieving full employment collapsed in the 1970s. Unless a credible
replacement for that strategy is embraced by progressive reformers, their influence on the
trajectory of Awel fare r ef or mamitdd mo advacatikgeat SO0C |
somewhat more generous and forgiving version of conservative measures.

11
The Universal Declaration ofHuman
Rights As A Policy Guide

One of the advantages conservatives enjoy in economic and social policy debate is that the
utilitarian values that dominate political discourse in the field tend to privilege the policy goals
they favor (aggregate income maximization and economic efficiency) over the values favored by
progressives (fairness and equality). In an article endorsinBltitea, Anne Alstott comments
on this problem and proposes a solution.

In philosophy and constitutional law, liberalism occupies center stage. In
those fields, the great debates ponder the meaning of freedom and equality and the
scope of igmgdaganst theicallectivie. Butiwhen it comes to taxes and
transfers, liberal principles of distributive justice give way to utilitarian talk of
costs and benefits, incentives and disincentiVes.

The solution she proposes is for progressives to relyhoe t icor e l i ber al
i ndividual i sm, freedom, and equalityo to suj
analyzing social policy issué3. But how does one concretize these values? What do they
require, and how does one handle conflicts betvieese values and the utilitarian calculus of
self-interest to which they would be counterposed?

To apply progressive values to the analysis of public policy questions an analytic
methodology is needed. As Alstott notes, progressive scholars have devaogeda
methodology in philosophy and constitutional law, and in her own efforts to apply that
methodology to social welfare policy analysis, she relies mainly on the work of liberal

> Anne Alstott, Work vs. Freedom: A Liberal Challenge to Employment Subsifi@&Y ALE L.J. 967-1058,
973n.29 (1999).

%d.
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philosophers and political theorists such as John Rawls, Ronald Dworkite Bckerman and
Philippe Van Parijs®

I am sympathetic to Alstottds project, but
becoming adept at the type of philosophical argument she advocates. The field of constitutional
law provides what | think i& more useful methodology for infusing social policy debate with
progressive values. Where a set of individual or collective rights have been recognized in texts
that are considered authoritative (whether those texts are legally enforceable, as ia ti¢heas
U.S. Constitution, or simply hortatory, as in the case of the U.S. Declaration of Independence) it
is far easier to ask whether a particular policy is consistent with the rights recognized in the text
than to reason directly from the values thatlerlie the rights. This is the methodology that
progressives generally follow in right@sed policy discourse. The reason Alstott does not
employ it is probably because the U.S. Constitution offers such thin support for the application
of progressive Maes in the fields of economic and social policy.

To overcome this difficulty, progressive scholars in the United States have proposed more
expansive interpretations of the U.S. Constitufiohyt | believe there are other, more suitable
texts upon which qogressives appropriately can rely to translate their core values into-policy
relevant norms and mandates. | have in mind the Universal Declaration of Human Rights and
other international human rights agreements that recognize economic and social esrisitizsn
human rights® These documents not only provide a reasonably complete statement of the social
welfare goals progressives advocate, they recognize those goals as having the priority that
progressives generally believe they should have in publicypdébates?

| know that American progressives may be hesitant to rely on the Universal Declaration and
i ts progeny because of t heir seemingly Afor
American law; but nothing could be further from the trtitan to think of thee documentss
alien to American values. Theocial welfare provisions of theniversal Declaration and its
progeny arenor e properly viewed as an internationa
philosophy This philosophy wadirst articulated insocial welfareplanning documents such as
the 1935 Report of the Committee on Economic Seclriyd the 1942 Report of the National
Resources Planning Boattlt was giverf or c e f u | expression in Presi
1944 State bthe Union Messages to Congrgshi s A Four Freedomso and

%d.

°"See, e.gWilliam E. ForbathCaste, Class, and Equal Citizensh@8MicH. L. Rev. 1 (1999);); William E.
Forbath Constitutional Welfare Rights: A History, Critique and Reconstruc®ForRDHAM L.R. 1821, 183135
(2001);William E. Forbath,The New Deal Constitution in Exitel DUKE L.J. 165 (2001).

%8 Supranote3.
%9 SeeHarvey,Human Rights and Economic Policy Discourse, suyme50.
%0 Supranote30.

%1 National Resources Planning Board, iNaal Resources Development Report for 1943, H.R. Doc. No. 78
128, pt. 3, Security, Work and Relief Policies.
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Ri ght s o “amwasefmedsn)the 1945 Statement of Essential Human Rights authored

by a committee of experts working under the auspices of the American Law IfStiinally

this vision was given authoritativenternational expression inthe Universal Declaratiorof

Human Rights, adocumentdrafted by a United Nations committee chaired by Eleanor
Roosevelt, the Presidento6s wi do wmiastrationfri bune

The fact t hat Americans view the Universal
have heard of it at all) and that its economic and social provisions are generally not enforced
under American Law demonstrates the failure of Amerieargressives to sustain the rights
based policy discourse they developed to address social welfare issues during the New Deal era;
but it doesndét prevent them from reclaiming t

In any event, to illustrate the usefulness of the Universal Declaration in assessing the merits
of proposedsocial welfaregpolicies from a progressive perspective, | shall use Article®52@f
the Declaration (reproduced in Box 1) as a standard for ngddie relative strengths and
weaknesses dhe Bl andJl strategies for combating poverty.

%2 Franklin D. Roosevelt, Message to Congress on the State of the Union, 11 January 1944, refitieted in
Public Papers & Addresses of Franklin Roosevelt13: 3242 (Samuel Rosenman, ed., 1950); Message to
Congress on the State of the Union, 6 January 1941, reprintdéatiRublic Papers & Addresses of Franklin D.
Roosevelt(Samuel Rosenman, ed., 1950).

8 American Law InstituteStatement of Esstial Rights Americars United for World Organization, Inc.
(1945).

4 Glendon 2001
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Box 1
Universal Declaration of Human Rights

Article 22
Everyone, as a member of society, has the right to social semuuitig entitled to realization,
through national effort and internationalaperation and in accordance with the organization and
resources of each State, of the economic, social and cultural rights indispensable for his dignity
free developmentfdnis personality.

Article 23

(1) Everyone has the right to work, to free choice of employment, to just and favourable
conditions of work and to protection against unemployment.

(2) Everyone, without any discrimination, has the right to equal pay for equial

(3) Everyone who works has the right to just and favourable remuneration ensuring for hims
and his family an existence worthy of human dignity, and supplemented, if necessary, by other
of social protection.

(4) Everyone has the right to farand to join trade unions for the protection of his interests.

Article 24
Everyone has the right to rest and leisure, including reasonable limitation of working hours
periodic holidays with pay.

Article 25
(1) Everyone has the right to a standardvifg) adequate for the health and weding of himself
and of his family, including food, clothing, housing and medical care and necessary social servig
the right to security in the event of unemployment, sickness, disability, widowhood, oldatberor
lack of livelihood in circumstances beyond his control.
(2) Motherhood and childhood are entitled to special care and assistance. All childrg
whether born in or out of wedlock, shall enjoy the same social protection.

Reviewingthese Articles we see that all members of society are recognized as having a right
to the material and social supports necessary to maintain a dignified existence. These rights are
t hat

referenced in Article 22, w h i ¢ hociedyehad aarightte

soci al %%baencdurArttyi,col e 25 which declares that

living adequate for the hefaThe WniversaldDeclaration

®“The term fisocial securityod SéelsannasMprsneTHEUNVERSAIA Ni n g

DECLARATION OFHUMAN RIGHTS: ORIGINS, DRAFTING, AND INTENT 199-210 (1999).

~

be

% The drafters of the Universal Declaration adopted drafting principles that were intended to prevent any
suggestion that the rights proclaimed in the document were differentiated based on gender or family structure. The

repeated usewderoyfonehdoe ttoerindefineti fy rights holders

intent. MORSINK , supranote65, at 11629. Nevertheless, the committee dahform to the theraccepted but now

in

t

frownedupon practice of using singular masculine pronouns to designate both genders. As one would expect based
on the growing influence of the modern feminist movement in the late 1960s, gendered language disappeared

ertirely from most human rights documents beginning in the 19Z6sparelnternational Covenant on Economic,
Social and cultural Rights, G.A. Res. 2200A (XXI), U.N. GAOR Supp. (no. 16) at 49, U.N. doc. A/6316 (1966)
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contemplates that this right to a decent stesh@é living can be secured by guaranteeing decent
jobs to all workers (Article 23) and income security to everyone who was not expected te be self
supporting (Article 25§/ This policy model naturally favors the JI over the BI strategy for
ending povertybut the language of Article 25 is broad enough to support an interpretation of the
right to income support that favors the Bl stratégyas Bl advocate Guy Standing has
suggested® It also is important to recognize that even if the Declaration is intetp@s not
recognizing a right to income support on the part of persons who are capable of supporting
themselves but who choose not to, there is nothing in the document to suggest that it would be
i mproper or a vVviolati on ravide sach geosone @hsunconditgpiat s f @
Bl guarantee. To use the Universal Declaration to evaluate fairly the Bl and JI strategies, we
need only be open to varied interpretations of the rights recognized in the Declaration and the
possibility that they can be&ecured in more than one way.

Consistent with that perspective, we can begin our assessmentBifdhd Jl strategies by
recognizing that the right not ta decent standard of livingecognized in the Universal
Declaration could be secured with eitloerboth strategies. That being the case, it is reasonable
to ask which strategy would achieve that goal at leasttost.

(using third person masculine pronounsdesignate both gendersgnd Declaration on the Rights of Disabled

Persons, G.A. res. 3447 (XXX), December 9, 1975, 30 U.N. GAOR Supp. (No. 34) at 88, U.N. Coc. A/10034
(1975) (using designations such as drdon mascaline pfomoundtot o a v C
designate both genders). The substantive point that should be remembered is that the Universal Declaration and its
progeny expressly reject any claim that men and women enjoy different human rights. This is made clear in the

fol owi ng | anguage contained in Article 2 of the Univer :
freedoms set forth in this Declaration, without distinction of any kind, such as race, colour, sex, language, religion,
political or other opin o n , nati onal or soci al origin, property, birt

Rights,supran.38, art. 2.

7 Morsink argues persuasively that the drafters of the Universal Declaration intended Article 25 to guarantee
people the Adopportunity to dbteavierdd Af[a g dch easd altccu sisn g,od
food or housing unless the individual cannMdrRsSNNnder exi ¢
supranote65, at 19394.

% Guy StandingAbout TimeBasic Income Security as a Rigimt PROMOTING INCOME SECURITY AS ARIGHT:
EUROPE ANDNORTHAMERICA 1-40 (Guy Standing, ed., 2004).

% This can be conceived as in inquiry into the comparative economiieafficof each strateggfficiency is
an engineering concept defined simply as output divided by input. Miles per hour, miles per gallon, dollars per hour
and dollars per gallon are all measures of efficiency. Each of these four measures simply @defiheydre
interested in maximizing and/or minimizing (economizing) differently. kagsical economists generally assume
that public policy should seek to maximize aggregate output, wealth, utility or the satisfaction of revealed
preferences, while mimizing costs of production. There is nothing wrong with this definition of economic
efficiency, but there is no reason to privilege it over others just because it permits one to draw seemingly powerful
normative conclusions from the netassical economimodel. | have suggested that a definition of economic
efficiency that would be more consistent with progressive values is one that sought to maximize the protection
afforded the economic and social human rights of all persons while minimizing the opyartstiof securing
those rights measured in terms of foregone utility (or any of the-gtarfdr utility commonly used in nedassical
economic analysispeePhilip Harvey,Aspirational Law 52BUFFALO L. ReEv. 701, 70307 (2005).
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\Y,
Comparing the Basic Income and Employment Guarante&trategies

A. The Relative Cost of the Strategies

Basic Income and Employment Guaranteeposals both have reputations for being
expensive. This does not mean, of course, that the two policies would be equally expensive to
implement. Bl advocates have argued that an employment guarantee would be pensiex
to implement than an income guarantee because of the high overhead costs of funding jobs
compared to writingdl benefit check$® Bl advocates make three mistakes in drawing this
conclusion. First, they overestimate the overhead costs of a joéngee program by failing to
note that inan employment guarantg@eogram designed to secure the right to workaibjob

seeker s, positions created to perform fover h:
services and materials to the program ldawt add to its overall size. If 100 jobs were needed
to close the economyés job gap, thatds how ma

woul dnot matter how those | obs we-supervidoryst r i bt
positions, betwe®e production and support functions (such as the provision of-chiig), or
between program jobs and private sector jobs created to supply the program with miaterials.

SecondBl advocates also fail to take into account thaemployment guarantgagoga moé s
net cost would be reduced by the taxes program participants would pay on the wages they earned
and by any revenue gener atiewnifithat ostput were solgl att he p
prices below its cost of productiéh.The pr o gr &als6 would ke reducenl by savings
in public assistance budgets, Bitadvocates do count on these savings in estimating the cost of
a Bl guarantee and presumably recognize that they would reduce the cosewipkryment
guaranteas well.

The third andeasily most important oversight is thAt advocates ignore the difference
between the cost of providing either a job dBlagrant to one person and the aggregate cost of
providing either jobs oBI grants to everyone who would be eligible to receivebdreefit. Even
if the net cost of providing a person a job far exceeded the net cost of providing that same person
a Bl grant, the number of jobs that would have to be created would be limited to the size of the
economyds | dBbgragts, mthéoimeprefereed by moddl advocates, would have to
be paid to all members of soci€fy.

The arithmetic is simple. Involuntarily unemployed workers comprise a relatively small
fraction of a societybds total w odaf jobs heededte . Ev

O'See, e.gWiderquit and Lewissupraat 28; Noguera and Raventos, supra at 15; Sheahen, at 15.

" SeeHARVEY, SECURING THE RIGHT TO EMPLOYMENT, supranote6, at 3943.

21d. at 2150; Philip Harvey,Paying for Full Employment: A Hartlosed Look at Finance$oc. PoL&r
(Spring 1995).

3 See, e.gVan ParijsBasic Income: A Simple and Powerfdgéa for the 2 Century, supranote24, at 3
(defining a fAbasic incomed as fian i ncome ivdalbdsisby a pol |
without means test or work requiremento).
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close the economyés job gap in developed mark

the economyds | abor force, which | i kely mear
populaton’l n poorer countr i eisoftenHigherebatdt nsuatyddes ngt o b g
exceed 25% of a | abor force that represents

population than in wealthy countriésThus, even if jobs paying wages several times as large as
a Bl guarantee were provided all unemployed job seekers, the total cost of doing so would be
tiny compared to the cost of providiBj grants to all members of society.

To illustrate these points | shall compare equally expansive versions of each strategy
proposals designedtbe mi nat e #Aof ficial 0 poverty iBh the L
strategy | shall rely on an estimate developed by Charles Clark for1989an example of the
Jobs and Income (J$trategy | shall rely on my own previously published estimhtbeocost of
an employment guarantegrogram designed to secure the right to wWérkupplemented by a
rough estimate of the cost of expanding transfer programs in the United States to guarantee at
least a povertyevel income to all persons unable to eanlivelihood through wage
employment.

The Basic IncomeStrategy: Clark has estimated the cost ofB& guarantee designed to
provide all residents of the United States with an income at least equal to the federal poverty line.
The benefit levels and cost such a program in 1999 are summarized in Table 1.

" The recession of the early 1980s was the second deepest the United States experienced dutiogntiuey20
after the Great Depression of the 1930s. | have estimated that a guaranteed empmgremt would have needed
to create an average of 13.6 million jobs to achieve the functional equivalent of full employment at the bottom of
that recessionHARVEY, SECURING THE RIGHT TO EMPLOYMENT, supranote6, at 31, Table 2.2. That would have
meant creating jobs for 13.2 percent of the enlarged labor force | assumed the establishment of such a program
woul d have engender ed o repépul@ionpGvenadhe nountepclical effect of suehtai onds e
program, the number of jobs it would have been necessary to create probably would have been substantially less
than this.See infratext accompanying no&g.

> The greater severity of economic downturns in less developed countries is illustrated by the economic crisis
that struck Argentina in late 2001 when GDP fell at a rate of over 16% peryearnd t he nati onds wuner
jumped from 14 percent to 24 percérd level equivalent to that experienced in the United States at the bottom of
the Great Depression. Still, because of the youngepegfide of the entire population, 24 percentoh e nat i onds
| abor force constituted onl y 5SeePhilipldarveydngdantinesfleféessDe nat i on
Hogar Program in EPWPMID-TERM REVIEW, COMPONENTZ2: INTERNATIONAL PWPCOMPARATIVE STUDY,
Human Sciences Research Council tétia, South Africa (forthcoming).

® Charles Clark,Promoting Economic Equity in a 21st Century Economy: The Basic Income Solation
INSTITUTIONAL ANALYSIS OF ECONOMIC PoLicy 133-56 (Paul Dale Bush and Marc Tool, eds., 2003).

""HARVEY, SECURING THERIGHT TO EMPLOYMENT, supranote6, at 2150.
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Table 1

Estimated Costs of Basic Income Payments, 1999

Age Payment Population Costs

($ Millions) ($ Millions)
Under 18 $3,500 70.2 245,697
Adult $8,667 167.95 1,455,640
Over 65 $7,990 34.54 275,975
Total 1,977,311

Source: Clarksupranote76, at 150

To pay for ths program, Clark assumes that all federal expenditures on income security
except for public sector pensions and Social Security benefits would be elinfthateith
would have saved the federal government approximately $238 billion in’1988le all other
federal functions and expenditure levels would remain unchanged, resulting in the overall federal
budget figures summarized in Table 2.

Table 2
Estimated Federal Budget Including Basic Income Guarantee Payments, 1999 ($ Millions)
Bl Payments 1,977,311
Other Expenditures 1,465,333
Total Federal Expenditures 3,442,644

Source: Clarksupranote76, at 150

Thus, payi ng hetcalBl @dntaprogramswouidyhave approximately doubled
actual federal expenditures in 1999 from $1.7 trillion to $3.4 trillion. To support this increase in

8 As an apparent cosaving measure, Clark proposed in a subsequent paper that the elderly be excluded from
the Basiclnome gr ant program ampd iprytmead sr desiiganefltadp rai se
poverty line. Charles Clari;he Economics of Poverty in the United States of AmetizedNOMIA October 2005,
at 6, 16;Cf. Van Parijs,supranote24, at 7 (noting that some Basic Income advocates would restrict the benefit to
persons who have not reached retirement age). If this program specification were adopitad gregram cost
would be reduced from $2.0 trillion to $1.7 trillion.
Security benefits in his estimates of Basic Income program sesEhilip Harvey,The Cost of A Basic Income
Guarantee2 BASIC INCOME STUDIES Article 6, 1-26 (2006).

“This figure seems high to me,
expenditures following adoption of a Basic Income program.

but i ts exact si ze C
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spending, Clark proposes that the current federal income tax be replaced with a flat tax on all
income, without any deductions except for Bigpayments themselves. By equalizing tax rates

on all market income, this funding mechanism tends to minimize the maximum tax rate imposed.
Other funding schemes are possible, of course, but this one hasttiee of allowing easy
comparisons of average tax burdens for different social welfare schemes. Clark estimates that a
flat rate of 35.8% would have been needed to produce the revenue required to fiid the
guarantee he describes along with all otkeefal government functions in 1999.

It should be noted, however, that this figure does not incBaibéal Security (FICA) taxesr
state and local income taxes. The FICA contribution rate on covered income in 1999 was 7.65%,
and state and local incontexes would have added the equivalent of another 2.7% to the federal
flat tax rate®® Thu s , under Clarkés proposal, wage earr
liability of 46.2% on their wage incomstarting with their first dollar earned up to tRE&ECA
maximum, which was $72,600 in 1999. This tax burden is summarized in Table 3.

Table 3
Estimated Flat Tax Rates on Wage Income (up to FICA Maximums)
with Basic Income Guarantee In Place, 1999

Federal Income Tax 35.8%
Federal FICA Tax 7.7%
State & Local Income Taxes 2.7%
Total Tax Liability 46.2%
Cl arkés funding analysis also fails to take

on labor force participation and national income, and hence on thHms$axsupporting thBl
program and other government expenditures. The size of this effect is difficult to Preditt

8 Clark suggests that state and local governments would enjoy substantial savings as a result of the adoption of
a Basic Income guarantee program, but this seems doubtful. Income security expenditures (other than for health
care) comprise a very small piort of state and local budgets funded from their own sources of revenue (rather than
from federal grants in aid). Expenditures for metasted cash and food benefits cost state and local governments
only about $23 billion in revenue from their own sourade4998 and unemployment compensation benefits cost
only another$17.8 billion. Together these expenditures required less than 3% of all revenues generated by state and
local sources.

8 The likely effect of a Basic Income guarantee on ldbare particimtion is hard to analyze, because the
direction, size and intensity of its substitution and income effects would vary for different categories of workers or
potenti al wor ker s. A benefit programbs fesafbausat uti on
person wants to work by changing the effective wage rates the person can earn from wage labor. This substitution
effect can be produced either by the structure of the benefit or of the tax payments required to fund the benefit,
because eithiecan affect the net income (i.e., the effective wage rate) a person receives for additional hours of work.
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may not be larg€ but if the program did reduce labor force participation and/or national
income, the flat tax rate required to fundth pr ogr am woul d be higher th

The JI Strategy:In a 1989 book | estimated what it would have cost the United States
government to secure the right to wodcognized in Article 23 of the Universal Declaratimn
means of direct job créan duringthe 10year period between 1977 and 1$86The national
unemployment rate during that period averaged 7.0 percent, the third highestr #verage in
over a century, so the cost of BAP program capable of securing the right to work in sach
period overstates the likely cost of such an undertaking in better ti,lmashas 1999 when
unemployment averaged only 4.2% in the United States.

The hypotheticabmployment guarantggogram whose cost | estimated would have created
enough jobs to alinate involuntary paitime employment while reducing official
unemployment to the 2 percent level for an enlarged labor force that | assumed would include all
ablebodied public assistance (AFDC) recipients and half of all persons who report themselves a
wanting a job but who are not counted as officially unemployed because they are not actively
seeking work? | estimated that such a program would have needed to create an average of 8.2
million jobs per year over the 3f@®ar estimation period, rangingoin a low of 7.4 million in
1979 to a high of 13.6 million in 1983. Figubeshows the distribution of those jobs among

A benefit programbés fAincome effectd is its tendency to
makes people bDedb tbewoc&n| Bakf (as happens, for examp
Security benefits). As with the substitution effect, tax liabilities attributable to a benefit program must be taken into
consideration in assessing its income effect in anfditd the structure of the benefit itself.

Further complicating the analysis of work incentives, people may have a tendency to attach greater value to
threatened income losses than they do to promised income gains, while a particular transaction may be perceived as
eitheragainoralossdependmgn how it i s fAfr amed &eeDaniel Kahnemameand dreos ve d i n
Tversky,Prospect Theory: An Analysis of Decision Under RIBEECONOMETRICA 263 (1979). Thus, even workers
who would gain more from their Basic Income grant than they wioslel in taxed wage income might react to the
wage loss as though it had reduced their income. In short, even a painstaking analysis of a Basic Income guarantee
programbés | ikely effect on wage rates aaepctionianocforoee | ev el
participation would be.

Finally, even if we knew the programbés precise effec
for certain what effect those changes would have on program finances. What we really need te Hrow i
programbs | ikely effect on national i ncome, t hat i s, C

proposal. Changes in labor force participation could affect national income, but the relationship is not necessarily
straightforward ad requires analysis.

82 SeeRobert M. Solow,Forward, in WHAT& WRONG WITH A FREE LUNCH ix-xvi (Joshua Cohen and Joel
Rogers, eds., 2001); and Karl Widerquishe Labour Market Findings of the Negative Income Tax Experiments
and Their Effects on Policy arRuiblic Opinion in PROMOTING INCOME SECWRITY AS A RIGHT: EUROPE ANDNORTH
AMERICA 497-537 (Guy Standing, ed. 2004).

83 HARVEY, SECURING THERIGHT TO EMPLOYMENT, supranote6, at 2150.

8 There were two reasons why | did not include all persons who reported themselves as wanting a job in
estimating the programés effect on | abor force partici|
countingof AFDC reci pients who fel!]l into this category. The
workers would actively seek employment even if jobs were plentiful.
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assumed program participants. About three fifths of the jobs would have gone to officially
unemployed workers. The rest would haverbdrided among involuntary patitne workers,
AFDC recipients not already counted as unemployed, and discouraged Workers.

Figure 5

Estimated Number of Jobs Needed to Secure the
Right to Work, 1977-1986 (thousands)
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Source: Philip HarveyDirect Job Creation, irCOMMITMENT TO FULL EMPLOYMENT: THE ECONOMICS AND SOCIAL POLICY OF WILLIAM
S.VICKREY 37 (Aaron W. Warner et. al, eds., 2000).

| assumed the program would have paid market wages, which | defined as the wage
unsuccessful job seekers reasonably could expect to receive if enough additional jobs became
available at existing wage rates to employ them all. For officially unemployednsers
assumed this would average 79% of the average hourly wage earned-sypeorisory and
production workers in the United States as a whole. This estimate was based on a 1976 survey of
unemployed persons that found this to be the average last veggactinally had earned prior to
becoming unemployed. For other program participants (involuntarytipeatworkers, AFDC
parents and discouraged workers) | assumed that average program wages would equal the
average hourly earnings of pairne workers intie United States as a whole.

Based on these assumptions, program wages expressed iddli@@s would have averaged
$ 1292 per hour for officially unemployed persons and $78per hour for other program

% For a detailed explanation of the basis of these estins#eldARVEY, SECURING THE RIGHT TO
EMPLOYMENT, supranote6, at 2430.

29



participants. Not all program participants wibutave earned these wages. Based on their
experience and skills, many would have qualified only forimirm wage jobs ($58per hour

at the end of 2007 | merely assumed that the cited figures would have been the arithmetic
average wages paid by a prag that paid market wages as | have defined that standard.

To guarantee an aboy®verty wage for all program participants, | assumed that job training
followed by a guaranteed job placement would have been offered to all program participants who
lacked he skills needed to qualify for a job paying high enough wages to generate an income
above the poverty line, but the same objective could be achieved by offering wage supplements

such as those provided under the Earned Income Tax Credit program.

Table 4 cotains a summary of other assumed program characteristics.

program would have offered 4tburperweek jobs to participants who wanted to work -full
time, and jobs averaging 20 hours per week to participants who wanted to wetiknpartl

assumed that all participants would have been paid for a full 52 weeks per year (therefore
allowing for the payment of holiday, vacation, and sick leave at whatever levels were deemed

appropriate).

Wages:

Hours:

Taxes:

Insurance:

Paid Leave:

Child Care:

Services:

Materials:

Table 4

Assumptions Underlying Cost Estimate for Direct Job Creation
Program Capable of Securing the Right to Work

Program participants paid fAmarket wageso aver
unemployed persons and $8.67 per hour in 2007 dollars for other program participants.

40 hours per week for persons seekingfinfie jobs and 20 hours per week for persons seekingipaat
jobs.

Program wages fully taxable. Program employment also covered by social security, with program
participants (and the governmenteamsployer) liable for FICA taxes at same rates as other covered
employees (and employers).

Federal employee health insurance benefits provided on same terms as for regular federal employee

Medical leave, holidays, and vacatiomé provided to program participants at whatever level is deemed
appropriate, with cost of benefit covered by assumption that wages would be paid for a full work year
hours/year for fultime workers and 1040 hours/hear for garte workers).

Free to all program participants (provided in child care centers operated as employment projects by t
program).

Free job training and other support services (e.g. substance abuse counseling or sheltered workshop
assignments) provided &l program participants (with services provided through programs operated a
employment projects by the program).

Spendingonnoh abor costs (facilities, tools, mater:
direct wage bill.
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| further assumed that an amount equal to 1/3 of the program's direct wage costs would have
been spent on facilities, equipment, materiahd supplies required tarry out the program'’s
work projects. This was the approximate raticonlabor to labor costs in New Deal direct job
creation programs in the United States during the 1930s. It also was the approximate ratio of
nortlabor to labor costs in child day care programs operated in the United States during the
1980s -- one of he services | assumed the program would produce. Supervisory and
administrative costs were assumed to be inclu

| assumed that program wages would have been treated like any other wage income for tax
purposes (which mea the employer share of FICA taxes was counted as an additional program
cost) and that program participants would have been provided the same health insurance benefits
as regular federal employees and on the same terms.

Finally, | assumed that free chilm® would have been provided by the program to all
program participants in childcare centers operated by the program as one of its work activities.
This means the cost of providing child care to program participants would not have added
anything to the pogram's total cost. The same would have been true of a range of other
employee services- such as paid job training, substance abuse counseling, and sheltered
workshop employment for program participants who needed such services.

The estimated yedo-year cost of the program based on thassumptions is shown in
Figure 6 Expressed in 1999 dollars, these costs would have averaged of $218 billion per year.
While large, this level of spending is not unprecedented for a major social insurance benefit. In
1986, for example, the jobs program would have cost $146 billion in current dollars compared to
the $194 billion spenthat yearfor Social Security pension benefits. It also would have cost far
less than the nearly two trillion dollars required to f@htd a r k 6 s Blpgramt pragsar@.d

Figure 6 also includes estimates of certain offsetting savings and revenues that such a
program would have generated. The offsetting savings shown in FBgroasist of reduced
spending on cash and-kind transfer berfés actually provided to ablbodied persons of
working age and their dependents during theyd&r period. | estimated that these savings
would have covered about 60% of total program costs over tyedOperiod. The offsetting
revenue shown in Figar6 consists of additional income and payroll tax payments by program
participants. I estimated that this revenue
total costs during the 1gear period.
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Figure 6

Estimated Cost of Achieving Full Employment
Through Direct Job Creation, 1977-1986
(billions of 1998 dollars)
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As Figure 6 il 1l ustr at dig,defidit (about20%0ooftota pndgmm r e ma |
costs) would not have been spread evenly across theatOperiod, but would have been
concentrated in 1982 and 1983 when the nation

recession since the Great Depressio

This calls attention to a third source of savings such a program would have generated. A jobs
program such as | have described would be a powerful automatic stabifinectioning in that
respect like the nation's Unemployment Compensation prodmatmwith a much stronger
countercyclical impact because of its greater si2elf the program | have described had been in
place during the 19786 period, the deep recession of the early 1980s almost surely would have
been less severe. This, in turnpuwld have resulted in lower program costs and a smaller

®The term fautomatic stabilizero is ilikeetate to refer to
administered unemployment insurance benégfitsat tend to increase during economic downturns and decrease
during periods of economic expansion, withogfiséative or executive action being required to trigger the increase
or decrease. These categories of government spending help to counteract fluctuations in aggregate demand and
thereby lessen the severity of recessions.
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program deficit. It also would have resulted in substantial increases in government tax receipts
during the period- additional revenues that reasonably could have been attributed to the jobs
progran . I did not try to est i mglicdeffechveotldhbvee pr o
been. Nor did | try to estimate the savings and revenues likely to have resulted from that effect,

but they could have been substantial.

It is significant to noten this regard, that prior to the recession of the early 1980s, the
program would have had virtually no budget deficit after taking into consideration transfer
benefit savings and additional income tax revenues attributable to it. This is attributatde to t
factors. The first is that unemployment rates were lower during this period, averaging 6.3%
between 1977 and 1979 compared to 7.4% during 1980 and 1981, 9.7% during 1982 and 1983,
and 7.2% between 1984 and 1986. The other reason is that spendirmpbmwelfare benefits
for jobless individuals was greater during the late 1970s than following the budget cuts instituted
at the beginning of the Reagan administration.

A fourth source of savings attributable to the program would have consisted of nesluictio
government spending for items other than transfer benefits. Joblessness has been shown to
contribute to a range of social and medical problems that impose significant costs on
governments other than the payment of transfer benefits. These proateyjadrom increased
criminal activity to increased heart dise85eA jobs program that reduced unemployment to
genuinely voluntary levels almost surely would have produced savings in budget areas not
included in the estimate of transfer program savsaigsvn in Figures.

Finally, my cost estimate for the program was based on the assumption that everything the
program produced would have been given away for free. Such a policy is certainly not required,
and there is no reason to believe it is desirabfiehe program sold some of its output, even at
deeply discounted prices, the programds fundi
what, if anything, to charge for the goods and services produced by such a program, fiscal policy
considerationsauld play a role. For example, if it were considered desirable that the program
be fiscally neutral compared to current levels of taxation and government spending, prices for
program outputs could be set at a level calculated to achieve that goal.tl@&vetatively small
size of such a program's likely funding deficit (after taking into account other sources of savings
and revenue) that particular goal should be easy to achieve. In fact, my analysis suggests that
such a program is more likely to sagevernments money than to require additional outlays, in
which case fiscal neutrality would require either additional government spending for other
purposes or a tax cut.

In short, | think it is reasonable to assume that the right to work could be wearavithout
imposing additional fiscal burdens on federal, state or local governments in the United States. In
other words, a program securing the right to work like the one | have described probably could
have been funded in 1999 without any increastederal, state or local tax rates compared to
their actual level that ye&f.

87 SeeHarveyCombating Joblessngssupranote34, at 67980 nn.49.

8 For a theoretical exposition of the possibility that an EAP program could be funded without increasing either
taxes or deficit spendingeeHarvey,Funding A Job Guarantesupra noté&rror! Bookmark not defined. .
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To complete our estimate of the comparative cost of equivddérand JlI guarantees,
however, we also must estimate the cost of guaranteeing an-pdvesylevel income for
persons who would not have been able to earn an abowverty level income in 1999 by
exercising their right to workTo eliminate all official poverty,his sum would have to be added

to the cost oproviding an employment guaranteerough measure ofthsum i s t he nat
aggregate poverty gapthe total amount of money needed to raise the income of all persons
l' iving in poverty to the federal government os

was $79.5 billion. This figure actually owgtates the amount of additional aid that persons not
expected to work in 1999 would have needed to increase their income to the poverty threshold,
because it i ncludes the income needs of the
have earned at lelaa poverty level income that year if the right to work had been guaranteed.
However, if wage supplements had been used to guarantee all workers at least alipeverty
income instead of the training measures | have proposed, this figure would apprakienate
amount needed to fund the required wage subsidies as well as the additional income assistance
benefits needed for nemorkers and their dependents.

Funding this level of additional public aid would have required a 1.6 percentage point
increase in indiidual and corporate federal tax rates in 1999. For purposes of comparison, if the
tax system proposed by Clark were adopted, a flat tax rate of only 12.7% would have been
required to balance the federal budget, compared to the 35.8% rate requiredat@damgbrable
Bl guarantee. Al guarantee would provide other benefits, of course, but so would a strategy
founded on aremployment guaranteespecially if the extra $1.7 trillion Bl guarantee would
have cost in 1999 were allocated instead to exparmtimgr economic and social entitlements.
Under Clarkés proposal, overall expenditures
from about 30% of gross domestic product in 1999, the lowest level of any industrialized
country, to about 49% of groskomestic product, roughly comparable to the level found in the
highest spending European welfare states, but without providing the full range or quality of
social services enjoyed by the residents of those ndtions.

A Bl guarantee may be desirable, but i i snot the only desirabl e
governments can provide, and it woul dnodt sat
documents like the Universal Declaration ascribe to governments. If there are social welfare
benefits other tham Bl guarantee that the United States arguably should be providing but
currently is not providing (e.g., health insurance for persons who now lack it, a reasonable level
of child care benefits for working parents, or enough educational assistance ta@esquali
educational opportunities for children in rich and poor communities) the additional cost of
providing those benefits should be considered before concluding that gtetegy for ending
poverty is economically viable or, if viable, preferable to theeléss costly strategy of ending
poverty using aemployment guarantesnd conventional transfer programs.

The difference in cost between the two strategies would not be as stark, of course, for other
types ofBl guaranteel have estimated thatreegative income taXNIT) providing the same net

8 Barbara Bergmann, A SwediStyle Welfare State or Basiocome: Which Should Have Priority?, in
REDESIGNINGDISTRIBUTION, supra note@4, at 13042.
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benefits as Clarkés proposed $1:09 Milon$na2b02 gr an't
compared to $1.96 Trillion fom universal grant systetiike the oneproposed by Clarf® After

factoring ina high estimatef thesavings inexistingtransfer benefi#that would accompany the
introduction of aBl guarantee, thacreasan federal governmergxpendituresequired to fund

the NIT option | modeled would have be$826 billionin 2002,compared ta $1.69 trilion

increase in spending to fund an equivalemversal granprogram.

Further reductions in the cost of providing a Bl guarantee coulachieved by deviating
further from the universal grant model. A key feature of that madgiroposed by Clark and
otheradvocates of the universal grant idisathat the benefits are calculated and awarded on an
individual rather than household ofamily basis™ To honor this principle, an NIT designed to
mimic the net redistributive effect a universal grant systemould haveto require all members
of society, including children, teeport their owrindividually received incomeThe result of this
feature, though, is that most of the benefits paid by the NIT system would go to children and
other noaworking members of nepoor households. While such a result may be justified on
equitable grounds, it adds greatly to the cost of eliminating poverty using a Bl guarantee.

A Bl guarantee could be provided to families rather than individualspwfse, butt would
be difficult to design and administer such a system so as not to discourage family formation. The
cost of an NIT designed to furnish a Bl guarantee also couloWeredby increasing the rate at
which theBI benefit was reduced asanndi vi dual 6s (or a familybs)
increased, but this would have the undesirable effect of increasing the effective tkwrate
wage workergaid on their earnings, thereby discouraging them from seeking employinent.
may be that theeduction in work effort caused by this effect would not be great enough to call
the strategy into douBit,but an income guarantee provided in this manner would look more like
an expanded version of the nalefunct Aid for Families with Dependent ChildréAFDC)
program tharthe Bl guaranteeadvocated by supporters of the idEar Bl advocates who favor
a universal system of unconditionaBl grants or an equivalent negative income take
conclusion is inescapable thaBaguarantee would be far morgpensive than dl system that
provided the same anoverty effects?

B. Achieving Administrative Simplicity and
Protecting the Dignity of the Poor

Is the high cost of thBI strategy compared to tldé strategy justified by the greater benefits
it would produce? One advantage commonly claimed for Bhestrategy is its ease of
administration andts dignified treatment of the po@ompared toneanstested income support

% SeeHarvey, The Cost of A Basic Income Guarantee, supre78, at 13.
1 See, e.gVan ParijsBasic Income: A Simple and Powerful Idea for th& @éntury, supranote 24.

92 SeeWiderquist, The Labour Market Findings of the Negative Income Tax Experiments and Their Effects on
Policy and Public Opiniopsupranote82.

% This is the form of income guarantee favored by most Bl advocates. The first line of text on the home page of
the movement 6s gl o biathe Basid mapmeaEarth Network éBfEN gtadettla to nifagica |
income is an income unconditionally granted to all on an individual basis, witiears test or work requirement).
Seehttp://www.etes.ucl.ac.be/bien/Index.html
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programs N o t having to deci de webted pubkc asSistasceamud vi n g o
indeed be a major advantage. The question of who among the poor should receive public aid has
been a deeply rancorous and divisive issue in market societies for cetftaridsven if it were

possible to decide the question in the abstract, theepsoof deciding individual cases is
inherently difficult and prone to errdt.

In analyzing the severity of this problem, however, it is important to note that both public
policy debate in this area and the administration of public assistance law has labgaycarried
on in an environment in which the right to work has not been secured. In that environment, the
issue of who should be provided income assistance has always been dominated by disagreements
over the causes and appropriate policy responseshte pr obl em of |j obl essne
failure to provide decent work that pays wages capable of supporting a dignified existence for
everyone willing to accept such employment has inspired progressives (in the context of the
historical period at issQieto push for public assistance policies that offer support to larger
numbers of people with fewer conditions attached. Conservatives, on the other hand, have
pushed just as hard for public assodedpmce pol
because they believe joblessness is caused by the behavioral shortcomings of jobless individuals
themselves and/or can only be remedied by inducing behavioral change among the jobless
poor?® This has created an unbridgeable divide in market economtiesnboolicy debates over
who should receive public assistance and in the ethos of the agencies that administer public
assistance law.

In considering whether the possibility of avoiding these conflicts is worth the high cost of a
universalBIl grant systemye therefore need to considesw the employment guarantee leg of
the JI strategy wouldffect policy debate in this area and the administration of public assistance
| aw. Thatdos a big topic, deservingiclpbute car ¢
there is reason to belietkat the availability of decent work for everyone who wants it would
greatly reduce the intensity of progressive/conservative disputes in this area of public policy.
The reason is simple. The consequences of policisidas (and of individual administrative
decisions) would no longer be as momentous for either progressives or conservatives. If groups
denied income assistance were offered guaranteed access to decent jobS’ ipsteaessives

9 KATZ, IN THE SHADOW OF THEPOORHOUSE supranote6; Harvey,Joblessness and the Law Before the New
Deal, supranote®6.

% For an extended discussion of these isssEsHANDLER, SOCIAL CITIZENSHIP AND WORKFARE IN THE
UNITED STATES ANDWESTERNEUROPE supranotel4Error! Bookmark not defined. .

% Harvey,Joblessness and the Law Before the New Deal, sugies6; Harvey,Combating Joblessness, supra
note6, at686-89.

"It should e emphasized in this context, that the right to work the JI strategy is designed to secure includes an
obligation on the part of governments to accommodate job seekers who enter the labor market with disadvantages.
Article 23 of the Universal Declaratio st ates t hat fAeveryoned has a right to
was not chosen with the intent that it be read literally (e.g., as applying to infants) there is no reason to read it as
excluding persons with disabilities. In my view, theghreasonable interpretation of the right to work and the right
to income recognized in the Universal Declaration is that they create overlapping entitlements for persons whose
diminished physical, cognitive or psychological capacities render them unablef uncti on i n Aordinar
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would have farlessreasn t o f ear the consequences of Al os
entittement to income assistance, and conservatives also would view the outcome as less
momentous, since government would have to assume fiscal and administrative responsibility for
the groupds support whether or not they were
Indeed, conservatives might even prefer to send a particular group checks than to provide them
with employment, because the latter would be both more expensieep@mnrecipient basis) and
involve a larger administrative role for government. In that context, | believe it is reasonable to
expect policy formation and administration to become less problematic. The positions of
progressives and conservatives migherevlip, with progressives advocating more extensive
accommodation of persons with disabilities in jobs programs while conservatives argued, on
budgetary grounds, that assistance for such persons should be limited to cas¥ grants.

It also is unrealisti¢co view theBI strategy as providing a complete solution to eligibility
determination problems. One of the disadvantages oBlh&rategy is that the only way to
increase income assistance benefits to persons who need more tBargtia@antee would e
either to increase the size of the guarantee or engage in precisely the kind of eligibility screening
the Bl strategy is designed to avoid.B\ guarantee would not end the relative advantages that
some groups enjoy nor the relative disadvantages thar groups suffer. Unless we are
persuaded that providingBl guar ant ee would suffice to Al eve
individuals seek opportunities for personal development and economic gain in market societies,
we cannot dismiss the possibilityat more targeted remedial measures still would be needed to
achieve social justice in a world with Bl guarantee in place. Would enactment oBla
guaranteer eal |y end policy debate concerning the
special asstance to single parents, residents of economically depressed communities, racial
minorities, and the relatively impoverished (i.e. people living on nothing butBhguarantee)?

A Bl would reduce the administrative problems associated with decisioamaking, but it
would not eliminate them entirely.

Bl advocates may also be unrealistic in assuming that the introduction of a urBleysaht
system would eliminate the stigmatization now suffered by public assistance recipients in market
socidies. Just because everyone would receive the Bdger ant does not mean t
use of the grant would be equally approved. A society which provided a uniBéggaint could
easily disdain people who chose to live on their grant aloneii F a d & dniglat be
condemned both on moral grounds and in ordenamtain theunding base on which the grant
system would depend

If the general public shared the attitude of progreBhva&dvocates towards public assistance
recipients, w @0 ingtitute | adBh guaranteeete celiminate the stigma and

persons are entitled to income support, but they also are entitled to have their disabilities accommodated if they want
to work’ even if it would cost society less simply to send them a check.

% This is exactly whatdppened in the winter of 1938! when it became clear that the Roosevelt
administration intended to fund genuine jobs for the unemployed rather than simply require them to perform labor as
a deterrent to their seeking public aid. Conservatives quicklydaioaal their historic preference for work relief and
began to express support for fAdirect reliefo (providin
was cheaper than the work relief being organized by the Roosevelt administration.
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administrative oppression fAwelfareo proegr ams
tested public assistance program designed and administered by people who share the attitude of
progressiveBl advocates towards the poor would look like. The mistakadvocates make is

to assume that their own attitudes towards wo
universalBl grant system were instituted, and, on the other hand, that it weuldgmssible for

their sympathetic attitude towards the poor to prevail in a society that imposed any conditions on

the receipt of public assistance.

Still, the Bl idea does have promise as a means of simplifying the administration of public
assistance pgrams and reducing the possibility of erroneous benefit denials. Handler has
argued, for example, thatBl guarantee would empower people who are dependent on public
support in ways that would improve the administration of public assistance programsg Not
the unequal bargaining power between public assistance recipients and the officials who control
their benefits, Handler criticizes as illusory the currently popular notion that -scslfalre

clients can be empower ed choyntgriavcitnsgd tihne nwhtihceh rt
undertake certain activities in exchange for their benefits. Call them what you will, Handler
argues, t hese fAcont r a(and sherefoeerdemeaningfecause sotidly c o e
welfare clients lack the real fréem to reject their terms, the essential feature of all true
contracts. Whatsociale| f are cl i ents need, he maintains,

reject the services and obligations that social service agencies now require their cliecgptto ac

in exchange for the income assistance they receive. Handler fully accepts that most public
assistance recipients need social services and not just money. His argument is that they should
be afforded the dignity of deciding what social services tie®md, just as soctaelfare clients

with money do, and that this will actually enhance the likelihood that the services they receive
will be effective®

For Handler, the value of Bl guarantee is that it would provide pubdissistance recipients
t hiexi il optdlehrat egiheal so would provide an fie
recipients, but only for those who were able to work, with or without accommodations. For
people whose capacity to hold a paying job is uncertain or who have prollemnertome
before they wildl be abl e to do Blsgoarantez moultd h e r A
perform that function.

—+

I find Handl er 6s ar gu mehduargnteerraquiradsto satsfy hid u t
concerns need not be provided in tleenf of an unconditional grant paid to all members of
societyy The same fAexit opt i @amnegative maoedtax breacapstesied i d e d
public-assistance benetfihat was not made subject to a work requiremehis type of means
tested but nbwork-tested public assistance benefit is not unte$fedut it has never been
offered in a context where the right to work was secured for all members of society and where
adequate provision of social services to help people overcome their disabiliies a

9 HANDLER, SOCIAL CITIZENSHIP AND WORKFARE IN THEUNITED STATES ANDWESTERNEUROPE supranote
14, at 272278.

190 seeWiderquist, The Labour Market Findings of the tive Income Tax Experiments and Their Effects on
Policy and Public Opinionsupranote82.
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disadvantages also was secured. Claims that unconditional-pabigtance benefits discourage
work effort and promote dependency have never been put to the test in an environment where it
was in fact possible for everyone who wanted paid work to ifirhd where everyone who
needed social services to enhance their employability actually could obtain them. In such an
environment, the work disincentive effects of a meassed but not workested publie
assistance could be quite small.

Incorporatinga limited Bl guarantee of this type into thi strategy also would provide a
way of judging the adequacy oftdes t r at egy 6s efforts to secure t
in the takeup rate of theBl benefit on the part of persons who want jalmild sugyest a failure
i n s o c i-ceehtiprd effort,] whhike the experience of persons who elected to receive the
benefit because they did not want a paying job would test the effects of providing such an option.
Providing aBI guarantee in this form vatd be relatively inexpensive, and | believe it would
achieve most of the benefits uniquely attributable tdBthieea.

C. The Social Insurance Function

So far we have compared the relative ability of BhendJl strategies to secure the right to
an adequate standard of living recognized in Article 25 of the Universal Declaration. A careful
reading of Article 25, thougtshowsthat the right to income security recognized iattrticle
involves more than a guaraet against destitution. Article 25 provides that everyone has a right
to an adequat e andthemghtito decunty in tha eveninof unémployment,
sickness, disability, widowhood, old age or other lack of livelihood in circumstances begond hi
cont rSeeBoa (, emphasis added) . The Aandodo in t
income security has two components. The first is the right to a standard of living sufficient to
maintain a dignified existence. The second is a right to ecansexdurity in the face of
commonly occurring thr eat-suppbring. &sing a tesnahatdis ab i
common now but does not appear in the Universal Declaration, this can be conceived as a right
to social insurancé a set of social welfa benefits (however they may be provided) designed to
protect the ability of both individuals and families to go on with their lives without suffering
dramatic economic sacrifices when the individual (in the case of persons living alone) or a
family breadvinner suffers a loss of livelihood due to risks we all shiaeeg., unemployment,
sickness, disability, death, or advancing &Jélhe limits of this right to social insurance are
subject to debate, of course, since Article 25 speaks of the right ordyyigeneral termdut it
has to involve more than a guaranteed minimum income. Otherwise the entire phrase quoted
above would add nothing to the guarantee of an adequate standard of living promised in the first
part of the article.

How do theBl andJl strategies compare in their ability to secure this right? When discussing
the advantages of Bl guarantee as an income support mechannadvocates rarely refer to
social insurance programs designed to secure the second component of the right & incom
security Instead, they focus on the advantages BF guarantee as a substitute for metested

191 This reading of Article 25(1) is reinforced by Article 16(3vh i ¢ h  p r o[tlhe fdrilg is thematural i
and fundamental group unit of society and is entitled to protection bytsgciea n d t dnaby Srticke 25€2)
which provbtdéeerhbatd Apt] chil dhood are entitled to spec
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public assistance programghat is, on programs designed to securentidmum standard of
living promised in thdirst component of the right to inconsecurity.

Social Insurance programs designed to protect workers from income loss account for the
bulk of social welfare spending in most market societies. In the United States, the main programs
falling under this heading include Workers Compensation \\W@employment Insurance (Ul),
and the Social Security Old Age and Survivors and Disability Insurance (OASDI) programs. The
United States typically spend@doutfour times as much on these prograas# does on means
tested income assistan¢@Most Eurogan countries provide a more extensivel generouset
of social insurance benefitr 2005, the saalled EU15 (the 15 countries that comprised the
European Union before it was enlarged in 20€al)ectively spent almost 12 times as much on
nonmeanstested cash sociatelfare benefits as they did on medestedprograms-

Whether aBl guarantee would serve as a substitateor supplement to these benefits is an
important question of progradesign, but the views &l advocates on this question are difficult
to surmise. One indicator of their views is their treatment of different categories of current
spending in estimates of program cost. For example, Garfinkle, Huang, and Naidich seem to
assume that &!| guaranteecould effectively replace almost all Social Insurance benétits.
Clark agrees that Bl guarantee should replace Ul, but his position with respect to OASDI has
changed. After initially assuming that OASDI benefits would contino#owing the
establishment of Bl grant system, he subsequently adopted the same position as Garfinkle et al.
T but only for persons over the age of 65. Persons under age 65 would continue to be eligible for
undiminished OASDI benefits in addition to radeg BI grants:®®

SinceBl advocates seem to agree th&lauarantee would provide a satisfactory substitute
for Unemployment Insurance, | will use that example to explore the abilityBbfgaiarantee to
secure the second component of the right to ircaecurity recognized in Article 25 of the
Universal Declaration, which | have characterized as the right to social insurance.

Consider two workers | i vi n @l grant systemwio pldced wi t t
Both are employed. Then one of the twdaisl off and suffers involuntarily unemployment. To
what extent does t he unBR guyalamieg eothpemsate heefor dvisat r e c ¢

192 5eeU.S.CENSUSBUREAU, STATISTICAL ABSTRACT OF THEUNITED STATES, 2008(2008), Tables 523 and
542.

103 seeEurostat European Social Statistics: Social Protection Expenditures and Receipts, Dat20097
2008 Edition, at 24, Table B 3, availablehttp://epp.eurostat.esuropa.eu/cache/ITY OFFPUB/K3C-08
001/EN/KSDC-08-001-EN.PDFE

1%)rwin Garfinkle, et al., The Effects of a Basic Income Guarantee on PoveRgDESIGNINGDISTRIBUTION,
supranote24, at 143174. The authors are silent on the fate of Workers Compensation, expressly assume that Ul
benefits would be eliminated, and suggest that persons eligible for OASDI benefits would receive either their
OASDI benefits or theiBasic Income grant, whichever is greater. The latter suggestion is functionally equivalent to
el iminating OASDI benefits except to the extent they e:

1% gSee supraote78. Cl ar kdés suggestion that eligibility for OA
would create anomalous results that are hard to justify. For example, disabled workers would receiig disabil
benefits in addition to their Basic Income grants until they reached the age of 65, but at that point their disability
benefit would be reduced by an amount equal to their Basic Income grant.
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she has lost? H@&l grant prevents her from falling into absolute poverty, but it does nothing to
replace whaher job provided. She has suffered a severe blow to her wélfaseng perhaps
half, three quarters or more of her incoina blow that heBI grant does nothing to replace
since she received exactly the same grant before she lost her job. She higdt lsegiously
disadvantaged compared to her formemarker who receives the sarBé grant that she does

in addition to the income from his job.

The same analysis would apply if social insurance benefits were eliminated for other losses
of livelihood that commonly are subject to such protection in market societies. If instead of being
laid off, the worker in our example suffered a hearth attack or disabling injury, or if ¢ha too
leave of absence from her job to have a baby, her continued recei@logrant would do
nothing to compensate her for her lost wage income. The same would be true if she r&ired. A
grant may appear to provide the same benefit as a Social Security pension of equal size, but if the
grant is paid to people before as welb#ter they retire, it cannot perform the wagplacement
function that retirement pensions are designed to serve. To maintain their standard of living after
retirement, workers would have to rely on personal savings or emjdoydaded pension
benefits.Their Bl grants would do no more for them than it would for someone who had never
received any wage income.

This does not me an t h 8It graat would beyvoxhtesseTo ithe a | W
contrary, it would guarantee the first component of the righhcome security recognized in
Article 25 of the Universal Declaratiohat is, it would guarantee her a minimally adequate
standard of living. My point is that Bl guarantee provided in the form of a universal grant
would do nothing to guarantee teecond component of the right to income security recognized
in Article 25. What | have termed the right to social insurance would become a private
responsibility, no longer protected by society.

It would be possible, of course, to combine a univeBsajrant system with a conventional
set of social insurance prograrBd.advocates do not presume th&lsguarantee would provide
an adequate substitute for publicly funded education and health insurance B&eefitsthere is
no reason they should presurhattit would provide an adequate substitute for-mmanstested
social insurance benefits either. Recognizing the need to continue (and add to) conventional
social insurance benefits to fully protect the right to income security recognized in Articfe 25 o
the Universal Declaration would add to the cost ofBhestrategyi a potential problem given
t he strategy©6s Tialutitwoaldnotbé incgrsistgntrwithctree univarpigrant
idea.

The JI drategy assumes a full set of social imswre benefits would have to be provided in
addition to a job guarantee. These benefits would be easier to provide, however, than they would
be in conjunction with th&l strategy. There are two reasons for this. First, the job guarantee
component of thdl strategy would reduce the number of people likely to need social insurance
because of the elimination of involuntary unemploynt&htSecond, the lower cost of th

1% 35ee, e.gPhilippe Van ParijsBasic Income: A Simple drPowerful Idea for the ZiCentury, supraiote24.

Ypresident Rooseveltodés Committee on Economic Securit:
in addition to employment assurance so thatd¢dfdvorkers expecting recall would hbave to seek interim
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strategy leaves more fiscal room in government budgets to provide social insurands.deisefi

hard to imagine a government that proddeBl guarantee also being able to finance the full
range of social insurance programs needed to provide the second type of income security
promised in Article 25 of the Universal Declaration.

D. Addressing the Problem of Unemployment

The BI idea is commonly promoted as a solution to the problem of unemployffidut
what kind of solution would it provide? While sonidd advocates may believe thatBd
guarantee would tend to reduce unemployment ratesviogrilng labor supply relative to labor
demand, | do not understand more sophisticBlegidvocates as arguing that it wodfd. Their
argument is rather that receipt of a guarant&ledould allow people to pursue meaningful work
without requiring them toifid a jobi thereby satisfying their right to work without having to
achieve full employment in the conventional seH8és Perez explains:

To conceive of work only as those activities through which a monetary
consideration is obtained is to have a vemjited idea of what work means, and it is
even worse to rely on the market to determine what is and what is not work. . . . ltis
necessary to distinguish between work and its commercial appraisal. Work can be
defined as all those activities that combareativity, conceptual and analytic thought
and manual or physical use of aptitudes. It consists of every activity that human beings
carry out in which they combine their intelligence with their force, their creativity with
their aptitudes.

The right towork cannot be synonymous with the right to employment or to an
occupation with remuneration. In the past they were synonymous because in conditions
of full employment, this was the way to achieve social integration. Today conditions
have changed and theght should be redefined as the right to engage in & non
alienating activity that allows the person to develop and integrate in society regardless
of whether or not the market values the activity.

employment, but they proposed that eligibility be limited to short periods of time (5 w8ekSOMMITTEE ON
EcoNomIC SECURITY, supranote6, at 8G1.

18 gee, e.g., suprdext accompanying not& and53.

19The reason it is naive to expect a Basic Income guarantee to lower unemployment rates simply by reducing
labor supply is that changes in labor force participation tend also to affect labor demand, albeit indirectly. Labor
force participation rates can (and frequently do) vary widely both among economies and within an economy over
ti me without having any clearly discernable effect on |

110see, e.g VAN PARIIS, REAL FREEDOM FORALL, supranote23, at 126;STANDING, BEYOND THENEW
PATERNALISM, supranote23, at 255261; José Luis Re¥l Derecho Al Trabajo, ¢ Forma De Exclusion Social? Las
Rentas Minimas De Integrign Y La Propuesta Del Ingreso Basi&® REVISTA ICADE 239269 (2004).

11 José Luis Rey Pere£l Derecho Al Trabajo, ¢ Forma De Exclusién Social? Las Rentas Minimas De
Integracion Y La Propuesta Del Ingreso B&si6@ ReVISTA ICADE 239, _ (2004).
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Bl advocates suggest that if the right to work werefredd in keeping with this broadened
conception of work, 8| guarantee would be an ideal means of securitg it.

There is no question thatBd guarantee would significantly enhance the freedom of people
to engage in unpaid or lepaid work, but IbelieveBl advocates have been too quick ssume
that this increased freedom would constitute a satisfactory substitute for securing the right to a
paying job contemplated in Article 23 of the Universal Declaration. | have discussed this issue in
detail elsewher&® and will limit my discussion here to commenting on the continuing
importance access to a paying job would play for individuals who receive an uncondsional
guarantee.

We already have noted that a univerBalgrant would do nothing to compeats laidoff
workers for their lost wage income. Viewed from the perspective of the unemployed themselves,
a paying job still would be needed in a world witBlaguarantee to obtain more than the close
to-poverty level income provided by tid guaranteeNor is an income above tha level the

only benefit paid employment would provide. K
families when the formal freedom to work becomes hollow because stable work with a decent

wage, decent health and retirem t benefits, and access to (
av ai | Bfteendtiog the obvioust hat the familyods income suf

to material deprivatioin he goes on to stress other harms.

1 |If stable, adequately paid work is a sourck independence, its absence means
dependence on others.

1 If stable, adequately paid work is an avenue to personal achievement, its absence
signifies failure.

1 If stable, adequately paid work offers advancement up the-sooimomic ladder, its
absence mearbat ones social station is either fixed or in decline.

1 If stable, adequately paid work provides family security, its absence means insecurity.

T If stable, adequately paid work elicits the esteem of others, its absence meanSshame.

Paid employment (wheth that employment takes the form of wage employment or self
employment in either a market or subsistence economy) is not the only source of these benefits
of coursebut it is an important source, and there is no reason to believe that importance would
disappear (or even diminish) with the establishment Bf guarantee. The unemployed, as a
group, have always been both disadvantaged and stigmatized in market societies, and not just

125eee.g.,VAN PARIIS, REAL FREEDOM FORALL, supranote23, at 126;STANDING, BEYOND THENEW
PATERNALISM, supranote23, at 255261; José Luis Rey PereE| Derecho Al Trabajo, Eorma De Exclusion
Social? Las Rentas Minimas De Integracion Y La Propuesta Del Ingreso B&&RBYISTA ICADE 239269
(2004).

3 philip Harvey,The Right to Work and Basic Income Guarantees: Competing or Complementary Boals?
RUTGERSJ.L.URBAN PoL'Y 8,29-36 (2005).

14 Kenneth Karst;The Coming Crisis of Work in Constitutional Perspect®2 CORNELL L. Rev. 523, 534
(1997).
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because of the increased poverty they sdffeFheir material sufferingpias always beeviewed

by some peoplas a consequence of their moral failings. ProgresBlvadvocates reject this

view of the unemployed, but the introduction ddlaguarantee would not necessarily change the
generally negative view of the unemployedirid in market societies. Since people with jobs

would be acutely aware of the high taxes they paid to fun®theenefit, they might adopt an

even more severe attitude towardBeempeiopl pubhiegyg
towards the urmaployed became more sympathetic, involuntary joblessness would continue to
disadvantage its victims relative to people who had jobs.

The Universal Declaration assumes that society has an obligation to afford all its members
access to the opportunities gamployment provides not just 90 percent or 95 percent of its
members A Bl guarantee would expand individual opportunities to seek personal fulfillment
elsewhere, but paying jobs would remain an important source of benefits Bhagjuarantee
would not replace. To secure those benefits, the right to work conceived by the drafters of the
Universal Declaration requires social protectigorecisely the goal of th# strategy.

But what about persons who engage in-nwarket work, either in their fanids or their
communities? Manyl advocates stress the ability oB& guarantee to provide income support
for people engaged in work that markets do not compensate (e.g., family care work and a wide
range of community service activities). It would penmfothis function, however, with some of
the same limitations noted above in describing the compensaBbmy@arantee would provide
to unemployed individual s. Again consider t
proposedBl grant program in place The parent, spouse, or child of one of these individuals
develops a serious illness, and her average working day lengthens to 18 hours. Does her receipt
of a Bl grant compensate her for this additional work? No, because she receives exactly the
same pyment she did before her workload increased (and exactly the same compensation
someone who performed no care work at all would receive. Her entitlement to thBIsgnauet
whether or not she kept her job would make it easier for her to reduce her mwalggreent,
because she woul dnot |l ose al l her i ncome, b u
unconstrained, since it would involve a very substantial sacrifice in income. The same analysis
would apply to all other forms of unpaid care work or camity service activities.

Thi s d o e sBhguaranteeewauld ba worthless to unpaid care and community service
workers. ABI guarantee plainly would offer more support for such work than governments
currently provide. But it should be clear thalaguarantee would not give such work the same
status as paid employment, and this should concern us because the hajlpomading such a
guaranteeavould use up resources that otherwise could be used to fund other, possibly superior
means of compensagjmonrrmarket work.

The Universal Declaration does not expressly mandate that unpaid family care and

community service work be compensated, but i
strong support for rightbased claims of entitlement to such comgaion. Article 23(2),
asserts that Al e] veryone, wit hout any discri

118 Harvey,Joblessness and the Law Before the New Deal, supiesb.
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wo r ®’, and although the drafters of the Declaration were clearly thinking of wage
discrimination when they drafted this provisidfithereis no principled reason to view the equal

pay mandate as limited to wage employment. Expanding the common understanding of the
Decl arationdés equal pay provision to include
care and community service woposes both theoretical and practical challenges (e.g., in
deciding what kinds of work should be deemed to deserve compensation and what kind of
mechanisms should be used to provide the compensation) but these are challenges human rights

advocates shouldelcome!!®

As Standing points out, small steps in this direction already have been taken in some
countriesi through legislation providing for paid parental leave, pubifalyded child care, and
caregiver allowance$ but many questions exist as to thetheay of securing compensation for
family care work without reinforcing traditional gender rolls or the social isolation of family care
workers*?° Reasonable mechanisms for compensating community service activities are easier to
envision, but the task ofediding which activities are deserving of such compensation is
probably more challenging than for family care witk.

TheJl strategy is well positioned to support an expansion of the conventionally defined right
to work in this direction. First, as we eftdyhavenoted, the lower cost of thi strategymakes
it easier to contemplate the creation of other forms of social support funded by goverhments

" Universal Declaration of Human Rightsjpranote38 and Box 1.

18 Feminists were both active and influential in theirlpidbng ef f orts during the draft:
pay for equal wor ko provision in Article 23 was one of
during the drafting processSeeMORSINK, supra note65, at 116129.

119 One of the advantages of broadly worded declarations of basic rights is that they are subject to more
expansive interpretation than their drafters contemplated. The U.S. Constitution has often been described as a
Al i ving document [fixedlangusge;ahdehe UniversarDedlaation una@olbyedly will be subject
to similar reinterpretation as conditions and sensitivities change over time. Some of these interpretations (or
reinterpretations) may involve steps backwards, circumscribingsrighbgnized in the document, but others will
just as surely move forward, expanding the Declaration
proclaims to more adequately r eSedHaveyAsdrdtienal daw,csuprae nt 6 s un
note69.

120 STANDING, BEYOND THE NEW PATERNALISM, supranote23, at 26470.

121 standing emphasizes the difficulty of digfiishing between socially useful and rewcially useful work.
SeeStanding, About Time: Income Security as a Righfranote __, at 4. He argues that all sdlirected
activitesii ncl udi ng, as he says, i shoultbe disned ahd sapposted. Aacbrdiggeont e mp | a
this view, a Basic Income guarantee should not be conceived as a form of compensatiomfarkebmvork or
even as a means of enabling people to engage imiaoket activities. Its role should be understood as a suppo
for individual autonomy, no matter how that autonomy is exercised. Everyone receives the same Basic Income
grant, on this view, not to compensate them for the different occupations they chose to pursue, but to support that
part of their being that theglone control the part that wage workers owe only to themselves rather than to their
bosses, the part that family care workers owe to themselves rather than their families, and the part that people who
depend on the work of otheirsvhether paid or unpéi owe only to themselves despite their dependence. Perhaps
an unconditional and universal Basic Income grant could be justified on these grounds, but not as a replacement for
securing the conventionally defined right to work, nor as a means of procigingensation to persons who engage
in socially useful forms of nemarket work.
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including an expansion of benefits designed to compensate socially usefolaniost work.
Second, by @ating a category of public sector employment that is justified by human rights
considerations (to secure the right to work) rather than utilitarian goals (achieving the optimal
level of public goods production) tld strategy would create both an ideat@=d opening and a
practical precedent for recognizing other types of work as deserving compensation.

E. Improving the Quality of Low Wage Work

Standing has argued that efforts to secure the right to work as it is conventionally defined
would be freedonrreducing because it would impose an obligation on people to accept bad jobs
rather than freeing them from dependepa such employmerit as he claims &I guarantee
would1#

In evaluating this criticism it is important to emphasize once again thaBlthend JI
strategies are not incompatible with one anotfieiThere is no reason in principle why a society
could not provide 8l grant to all persons while also guaranteeing employment at decent wages
to everyone who wants it. Moreover, my analysis ofdb&t of providing such an employment
guarantee suggests that it would be possible to add an employment guarantd®l &tritegy
without adding significantly to its overall cost. For advocates oflthstrategy the question
remains whether the additianbenefits aBl guarantee would provide are worth its extra cost,
but Bl advocates should face no such uncertainty. If the right to a decent job could be secured
without adding significantly to the overall cost oBa grant program, it is hard to undexst
why aBl advocate would oppose the idea.

This point underscores how dependent Standi
assumption that it cannot be secured by reasonable means. If it is possible to secure the right to
work by means ofdirect job creation,while simultaneously guaranteeing everyone an
unconditionaBlguar ant ee, Standingds charge that pol.
would be freedommeducingobviously isfalse. Securing the right to work of a person who also
receives @l guarantee would provide the person more life choices tidrgaarantee alone.

Standing does not consider this possibility because he apparently accepts-thessieal
economic assumption that the only way to provide paid employmesté&yone who wants it
is to lower wages and allow working conditions to deteriorate, a strategy he understandably
rejects?* But why assume the only way to expand employment opportunities is by lowering
wages?* We donot expect t o amhealthdar peopelnéed by helyingeond u ¢ a t
the market to provide them. Why should we expect the market to provide all the jobs we need?

If the right to work can be secured along with adequate income support for persons unable to
earntheir ownlivelihood, he complaint that policies designed to secure the right to work impose

122 STANDING, BEYOND THE NEW PATERNALISM, supranote23, at 24755.
123 g5ee supraPart lll.
124 STANDING, BEYOND THE NEW PATERNALISM, supranote23, at 272.

st anding6s assumption that | owering wages actually
challenged.See, e.g.Harvey,Combatting Joblessness, suprate34, at 70923.
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an obligation on people to work loses its moral fdf@eBI advocates accept that anyone who
wants more income than Bl guarantee provides should have to work for it, &mel fiscal
viability of their proposals requisghat almost everyone who currently works for wages would
continue to do so.Stated differently, most members of a society that provided a Bl guarantee
would have to enjoy a standard of living well above the Bl levéie@iise the society could not
afford to provide a Bl guarantee. The only way people could maintain that standard of living
would be by working, and with bills to pay and budgets to balasftectingtheir income from
work, most individuals would feel corafled to continue working even if they had a lousy job
which they hated.

This compulsiorto work is not what Bl advocates criticiz&€heir moral complaint against
Af or c e deemsaa bbasedalmost entirelyon theassumption that in the absence of a BI
guaranteelow-wage workersvould be brced to accept bad jobs that pay poverty wage&l A
guarantee would solve this problem, in their view, by githeseworkers what Standing calls a
Adr op de ¥'dhe dilityt to refuse sukstandard employment, thereby forcing employers
to offer better quality work to attract the labor they need.

Eliminating substandard jobs is a laudable goalit there is little doubt that a program that
guaranteed all job seekers datwork would do more to achieve that goal than a Bl guarantee.
A BI guarantee might remove the whip of absolute necessity that currently forcesagmv
workers to accept suftandard jobsbut like other workers, they still would feel compelled to
work in order to earn an aboymvertyincome.That being thease, a Bl guaranteesight end
up subsidizing bad jobs rather than eliminating thétmwould all depend on labor market
conditions. If the number of job seekers greatly exceeded the number @bbvgibsi as
usually is the case in lowage labor markets a Bl guarantee could allow employers to lower
their wage offers below the subsistence level without jeopardizing their labor stipplg. e x i t
opt i o4+wage Wookers need in order to put grasr e on empl oyers to el
i snBlguarantee, but a r esacHasthe di gtratégy woald profitdeo o d 0 |

F. The Right to Personal Development and Freedom

The most important benefi2l advocates claim for thBl straegy ater poverty reduction
probably is an expansion of individual freedom and enhanced opportunities for personal

126 | est there be any misunderstanding, the issue is not whether the Universal Declaration imposes an
obligation on people to accept wage employment. It emphatically does not. Proposals to link the right to work to
such an obligation were made and expsessjected in the drafting procesSeeMORSINK, supranote65, at 157
90. The claim I understand Basic Income advocates to be making is that denying incoonetsupgividuals who
could be selsupporting is equivalent to imposing an obligation to work on them because, without such support,
they will feel compelled by material necessity to seek wage employment.

127 STANDING, BEYOND THE NEW PATERNALISM, supranote 23, at 259.

128 |ndeed, the most significant disadvantage of using direct job creation to secure the right to work is the
l' i keli hood that the policyds posi tSeePhlipdafveyellomanRights wage r
and Economic Policy Discourse: Taking Economic and Social Rights Seri8@€pLumMm. HuM. RTS. L. REV. 363,
44967(2002).
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development. The availability of Bl guarantee would give people more freedom than they now
enjoy to pursue thepersonal goals and drean$ill, it is easy to overestimate the effectiveness
of aBl guarantee in serving these ends. Sensitive to criticism tBhagaaranteavould reduce
work incentives thereby wounding the economy while discouraging the poor from taking steps
to raise their incme) Bl supporters have tried to structure their proposals in ways that tend to
minimize the likely effect of @&l guarantee on labor force participation. To the extent these
efforts succeed, however, they tend to undercut claims tiBdtguarantee alsavould cause
people to increase their novaged personal development activities and enjoy more leisure.

If a Bl guarantee would not cause wage employment to decline significanBy éalvocates
tend to argue when discussing program finances andpawgity concerns) it is hard to
understand how the amount of time people devote tenage activities would increase. If, on
the other handBl advocates believe an income guarantee would cause people to devote more
time to leisure and personal developmenivies, they need to incorporate that expectation into
their program financing proposals. In shd@t,advocates face a conundrum in reconciling their
desire to make it easier for people to drop out of the wage economy while simultaneously
maintaining @rticipation levels in that economy.

Wh at S t he Uni versal Decl arationos View
activities? First, the Universal Declaration emphaticddigsrecognize personal development as
a right. As Morrisg mtk thoa s6 tntoa efdul Iitcheevel opment
seen by most delegates to the committee that drafted the Universal Declaration as a way of
summari zing all the social, ecoftfornhiec,p harnads ec uflf
develp me n t of the human personalityo appears i
Decl arationds articles (Articles 22,526 and 2

The Universal Decl arationds concctpacivies of p
pursued during newagelaboring time. Securing the right to work, for example, is viewed as
essenti al to that goal, aloveikustnata. eQn the atheerrhand,6 s c o
the Universal Declaration does recognize thatpeted (i.e., paid) leisure also is essential to
individual weltb ei ng and per sonal devel opment . Articl
to rest and leisure, including reasonable limitation of working hours and periodic holidays with
p a y*! This entitlement to supported leisure is not unlimited. The Universal Declaration does

129 MoRsINK, supra note 61, at 212.
130 The broadest statement is contained in Article 88e supraBox 2.

¥The flveegihsilsattoiryo of this provision makes it clear t
Aperiodic holidays with payodo was not to endorse a speci
but to underscore that leisure must be sujggbif it is to be universally enjoyed rather than remain a privilege of
wealth. SeeMORSINK, supranote 61lat 189.90. It also should be noted that the Declaration recognizes this right as
belonging toceveryonenot just to wage laborers. Consisterttwthis principal, for example, | would argue that full
time parents are entitled to supported leisure time as well as wage laborers.
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not recognize an individual right to as much supported leisure as each person desires; but it does
recognize that every member opposedleisud®y has a

The JI strategycontemplates thathis right will be securedby providing benefits and
subsidies folteisureand developmergénhancing activities. As with the Bl strategy, the amount
of support provideéh this way necessarilg limited by the need tgenerate the income required
to support the subsidies. The BI strategy leaves the allocation sd thédsidieentirely to
individual choice, but that flexibility does not insure that more leisure and pedevelbpment
activities will be supportedAs with cash subsidies paid in lieu of employee benefits, there may
be a tendencfor the recipients oBl payments taise their Bl grants teupport ordinary living
expenses rather t ha nortbsubsilippersanddawsiamentractivities. | ei s u
Libertarians may prefer this arrangement, but the JI stratlsgyhas advantages. Since benefits
could be allocated on a rotating basis to a fraction of the population at ,athengibsidies
provided for noamarket ativities could be more substantidl e.g., fully-paid sabbaticaleaves
or fully-subsidized cultural activitiesThis does not mean th# strategynecessarilywould
provide more or better support for leisure and personal development activities tBan a
guarantee, but it is an open questioBl advocates cannot assume the superiority of their
approach.

V
CONCLUSION

Economists and public officials regularly ask hmlilessness and the poverty that attends it
can be reducedut the policy goal oensuring the availability of decent paid employment for
everyone who wants it has been abandoned in market societies during the past three decades
even bypr ogressi ves. Policy makers have | owere
achievement of 4 peent unemployment in 2000 widely regarded as just about as good a labor
market performance as it is possible to achievetwithstanding the fact thahere were eight
and a half million morefficially unemployedinvoluntary paritime and discouraged ovkers at
the time than there were available jobs.

It is hardly surprising in this environment that many progressives finBltigea attractive.
It promises important benefits that market economaeslyhave been able to deliver. But if the
right to work and income support proclaimed in the Universal Declaration can be secured at
lower cost than 81 guarantee, thBI idea loses much of its lusteA societythatused direct job
creation to secure the right to woakd conventionalincome transfexr to secure theight to
income security could eliminate poverty with a much smaller allocation of public resources than
a Bl guarantee would require. The JI strategy also could secure most of the other benefits

¥The first draft of what wultimately became Article 2.
shareofres a nd IMeRsIsEKusupeanote 61, at 186. Although this language did not survive the drafting

process, the Afair sharedo requirement underl ay the dr a:
time had to be supported (i.e., @i si nce t hat is what is requireSeto ensu
id., at 185190.
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associated with a Bl guarantee at lower cdstat being the case, the extra benefits uniquely
attributable to a Bl guarantee would be hard to justify.

On a more general level,@hmethodology employed in making this comparative assessment
illustrates the potential for analytic rigor of a law armbreomics scholarship founded on the
view that the first obligation of society is to secure the fundamental human rights of all its
members, includingheir economic and social rights. The normative goals embraced by neo
classical welfare economics are fgetly legitimate within this framework, but unless and until
the fundamental rights of all members of society are secured, the proper role ahgsical
analysis is to determine the most efficient way of securing those rights. Only then can the goals
of utility maximization, wealth maximization, or efficiency be pursued for their own sake.
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