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A large amount of modern property theory is based on Chapter Five of John Locke’s Second Treatise on Government (STOG).
 Not only does Lockean theory form the basis of much of the defense of traditional property rights in physical objects,
 it has been applied to the debate over intellectual property
 and even to international law.


Yet, an amazing diversity of opinion exists about just what Locke was trying to say. Good scholars have interpreted him in strikingly different ways. C. B. Macpherson sees Locke as an advocate of property rights strong enough to justify class-based capitalism with a powerless proletariat.
 Alan Ryan, Jeremy Waldron, and Samuel Freeman see Locke as arguing for unilateral appropriation of somewhat limited ownership rights.
 Gopal Sreenivasan believes that Locke intended to justify unilateral appropriation of greatly limited property rights in an egalitarian setting.
 James Tully argues that Locke advocated contingent property rights that are no more than what a civil society chooses to grant.


Most of the responsibility for these widely divergent interpretations belongs to Locke himself. Although some interpretations are more reasonable than others, Locke’s property theory is so vague, even cryptic, that contradictory interpretations are plausible. Perhaps he had political reasons to be less than clear.
 Perhaps he had only a general idea of what he wanted to say about property, and did not fully consider its apparent contradictions. In any case, he was not unambiguous. It might be impossible to write a property theory that is simultaneously clear, consistent, coherent, and exactly what Locke intended, but there is something in Locke’s property theory that accounts for the enduring attention that has been paid to it. According to Alan Simmons:

[T]hose who innocently work to discover, make, or usefully employ some unowned good ought to be allowed to keep it (if in so doing they harm no others)... It is the strength of this intuition that keeps alive the interest in Locke’s labor theory of property acquisition… However badly he defends his views, we might say, surely Locke is on to something.


Is he? This article discusses Locke’s theory of property in land and assets external to the human body.
 It argues that Locke’s chapter does not present one coherent and complete theory of property, but it has many useful insights that can be a part of very different property theories that all have a claim to be Locke-based. This is what Sreenivasan calls Lockean property theory as opposed to Locke’s own property theory.
 This article interprets Locke, but its goal is not interpretation but extraction—to find the insights that are most logically sound and worth addressing. It puts together an outline of the types of property theory that can be extracted from Locke’s chapter. Supporters of Lockean property theory need only pick from this outline the most compelling version of Lockean property theory. Opponents will find this article most useful, because to defeat this basic Lockean insight it is necessary to defeat all of the different ways of specifying the general outline of Lockean property theory.

Section 1 considers Locke’s project and many of the divergent interpretations that have been made of it. Section 2 examines the rules he lays down for the appropriation of property in the state of nature, and Section 3 focuses on three possible provisos regarding charity, waste, and particularly sufficiency. Section 4 examines the different way the Lockean provisos can be fulfilled. Section 5 turns to property in civil society and the wide disagreement about whether and under what conditions appropriated property can be carried over from the state of nature. Section 6 provides an overview and begins the job of extraction. It suggests an outline covering most of the possible interpretations of Locke’s appropriation theory, and shows how various versions of appropriation can be understood as specifications of that general outline.
1. Locke’s project


Locke begins with the premise that all natural resources belong to humanity in common,
 but he finishes with a theory in which all of the Earth, except what is left common by compact, is appropriated into private exclusive domains without the permission of the propertyless. Whatever Locke intended by saying that natural resources “belong to Mankind in common,” it was something much less than full liberal ownership; if a common claim to land means collective ownership, appropriation without permission is prohibited outright. Instead, he might have meant that all people have equal right to take subsistence from the land; that everyone has the equal right to use the land to meet their needs and wants;
 or that land was simply unowned and up for grabs—a “negative community”—which is very much the same as saying there are no collective claims to resources.
 It is difficult to argue for unilateral appropriation without effectively reducing any common claim out of existence, but even from that starting point, a good argument for how unowned resources become owned is necessary. A successful argument for unilateral appropriation will have to answer three questions effectively: do collective rights to natural resources exist and why are they limited? How does something unowned become owned? What rights of ownership does appropriation entail? Locke makes an attempt to answer each question, but he is less than clear on each. He has not one but two theories to justify appropriation of property—one for a state of nature with abundant resources, and one for monetary economy with scarce resources. These theories can be considered as separate or complementary theories.

2. Appropriation in the state of nature


Locke characterizes the state of nature as one without government, money, or trade and with abundant natural resources. In that state, land (or any asset external to the human body) becomes the property of the first person to mix her labor with it, whether or not she has anyone else’s consent.
 However, Waldron argues that Locke believes appropriated resources become the property not of the individual who performs the work but of her family, future members of which have a right of inheritance.
 It is important that the laborer alter the land itself (as a farmer would in clearing and tilling the land), and it is not sufficient simply to perform labor at a particular location without significantly altering the land itself (as a hunter might). This premise might have been intended to justifying colonial farmers from taking land that had been used by native hunter-gathers without compensation.


Locke gives four reasons why the first laborer is entitled to unilateral appropriation. First, self-ownership entails that a person owns her labor, which implies ownership of any unowned thing she mixes her labor with.
 Second, labor improves resources and accounts for most of the value of property.
 Third, appropriators are entitled to something like an unconditional right to produce their own subsistence.
 Fourth, improving resources effectively makes more resources available for others.
 Additional explanations for appropriation, such the property taking a pivotal role in a persons life, have been proposed and debated by later scholars.


The right of unconditional access to the means of subsistence is illustrated by what Sreenivasan calls the “paradox of plenty.”
 Locke argues, “If such a consent as that was necessary, Man had starved, notwithstanding the Plenty God had given him.”
 It is paradoxical in the sense that God
 gave land to mankind in common so that it would sustain them, but strict common ownership could itself preclude individuals’ access to sustenance. The implied argument is that appropriators have an unconditional right to take unowned resources to satisfy their needs, and Locke extends it to their wants as well.
 Waldron argues that an unconditional right to subsistence can be fulfilled without conferring exclusive ownership rights to appropriators, and so it does not provide an argument for appropriation.
 Sreenivasan replies that this statement is not meant as the justification of unilateral appropriation but as a demonstration of its feasibility, by reducing the need for unanimous consent to an absurdity—starvation amid plenty of available common resources.

3. The provisos


Locke’s appropriation is valid providing the appropriator meets certain conditions. These provisos seem to establish limits to the extent of a family’s property rights. But Locke clearly believed that, as long as these limitations are met, inequality can exist without an upper limit to the size of a family’s or an individual’s holdings.

A. The no-waste proviso


An appropriator must not waste her property or take more than she can use.
 In the state of nature, this proviso is extremely significant because it limits the size of holdings to the amount a person can work by herself, ensuring great equality of wealth in that state. But it does not limit the maximum wealth in a monetary economy where a person can hold an unlimited amount of money without wasting any useful assets, because, unlike real assets, money can be stored costlessly.
 The no-waste proviso only becomes relevant when people hold wealth in idle, nonfinancial assets, such as fallow land. 


Locke places a great deal of emphasis on this proviso, but it is hard to understand why he believed it was so important. The most obvious motivation is that, if people waste what they take, there might not be enough to go around, but that argument would make the no-waste proviso an instrument to maintain the enough-and-as-good proviso (below). But this does not seem to be Locke’s intention; he ascribes independent value to the no-waste proviso, and seems to place more importance on it than the enough-and-as-good proviso. He speculates that if everyone took only what they could use there would be more than enough resources on Earth for everyone in his day,
 but he implies that such a situation would not be preferable to the monetary economy. 


In a monetary economy, owners have an incentive not to waste their capital, because working investments return money to the proprietor. Locke probably believed this incentive was sufficient for actual regulation of property to enforce the no-waste proviso to be unnecessary. There is something to the complaint that a rich person might own huge tracts of idle land and refuse to employ starving people to work it, but arguably that complaint is entirely captured by the two provisos discussed below, and most modern authors do not consider the no-waste proviso an important part of Locke’s theory.

B. The subsistence or charity proviso


According to Locke, everyone is entitled to access to some means of maintaining subsistence, which might require unconditional charity for those who are unable to work for their subsistence,
 but the able-bodied have a duty to work to produce their subsistence.
 This subsistence proviso might justify taxation to provide income support, medical care, and full employment policies. However, Locke may have believed they would be unnecessary in a healthy economy, in which business provides enough jobs for the able-bodied and voluntary charity provides enough support for the infirm.
 This proviso could be interpreted in line with a Medieval philosophical tradition giving the individuals in extreme circumstances the right to take what they need even if it was owned by someone else.
 Nevertheless, it appears to be meant as a paternal responsibility for the property-owning class rather than a challenge to the institution of concentrated ownership.


Although the subsistence proviso is important, it could be interpreted almost synonymously with the weak version of the enough-and-as-good proviso. If it has separate value, it is that under some circumstances, such as disability, the weak version of the enough-and-as-good proviso might not assure subsistence for everyone. Under other circumstances, such as bountiful nature and able individuals, the enough-and-as-good proviso implies more than the subsistence proviso. Therefore, the propertyless are somewhat better protected with both provisos in effect. But if we make the simplifying assumption that everyone could provide for themselves, given enough resources, we can focus only on the third proviso.

C. The enough-and-as-good proviso


Locke states that appropriation is valid, “at least where there is enough, and as good left in common for others,”
 elaborating, “for he that leaves as much as another can make use of, does as good as take nothing at all.”
 Waldron and Macpherson call this “the sufficiency limitation,”
 and Nozick calls it “the Lockean proviso.”
 It has attracted far more attention than the other provisos, possibly because it seems to have the most far-reaching implications, possibly because it seems necessary to the establishment of any right of appropriation, and possibly because it is so difficult to tell what these words are supposed to mean.


The difficulty of interpretation begins with Locke’s placement of the words “at least.” As written, it seems that either the words “at least” mean nothing, or the entire proviso means nothing. Suppose he had written: 

· Appropriation is valid where there is at least enough and as good left in common for others.

If so, it would have been clear that the statement was intended as a limit on appropriation—the proviso would be meant as a necessary condition for appropriation. But instead he wrote:

· Appropriation is valid “at least where there is enough and as good left in common for others.”

By saying this, he can be interpreted as implying that there are other unspecified cases in which a person can appropriate even though there is not enough and as good left for others. If so, the statement does not function as a proviso. It would be a sufficient, but not necessary, condition, placing no limit on appropriation.


Waldron argues that “the” proviso was not intended as a proviso at all, but that it is an effect of the no-waste proviso in the state of nature.
 Sreenivasan and Nozick believe instead that “the” Lockean proviso is the most important and perhaps the only significant limitation on appropriation.
 Either interpretation is difficult. Why would Locke mention this proviso at all (and mention it several times) if he did not intend it as a constraint? But why would he include the phrase “at least” if it did not mean that appropriation was also valid in other unlisted circumstances?


Tully (rather charitably) interprets Locke to mean that unilateral appropriation is valid only in the state of nature where the proviso holds in kind. That is, enough and as good of the very same resources as those taken by the appropriator are left for the appropriation of others. But an entirely new set of rules for property become relevant when resources become scarce.
 Perhaps Locke did not know whether appropriation would be valid under other circumstances and believed it would require more thought. However, the elaboration “does as good as take nothing at all” implies that the proviso is very serious and very strong; and if the phrase “at least” is carefully placed, it means that when goods are not scarce the appropriator is required either to do something else to assure that the proviso is fulfilled
 or to obtain consent.


Even Waldron admits that most authors have interpreted Locke to mean the enough-and-as-good clause as a proviso,
 and perhaps one reason so many people have taken it as a proviso is that the theory of appropriation seems so weak without it. The theory would imply that a person can take as much as she wants with no regard as to whether doing so injures others. If Locke didn’t intend it, perhaps he ought to have intended it. A theory of property is stronger with it, and I will follow the authors who have focused on it as “the” proviso. The following section discusses its implications.

4. Fulfilling the proviso


There are three questions about how the proviso should be fulfilled. First, must it be fulfilled in kind or in other goods? Second, should its fulfillment be measured in terms of standard of living or independent functioning? Third, how strong must the proviso be? 

A. Must the proviso be fulfilled in resources or is compensation acceptable?


It is unclear whether “enough and as good” should be left in the same kind of resources taken by the appropriator or whether it is good enough to replace the appropriated natural resources with something else of equal worth. Nozick demonstrates that if the first is intended, the proviso prohibits appropriation of heritable or transferable property rights to any resource that will eventually become scarce. Even if enough-and-as-good was left when the first appropriation was taken, once there is no more to take, everyone’s property is invalidated, because every appropriation contributed to the dissipation of the resource.


However, it is possible to take possession of a scarce resource and do as good as take nothing at all, if the appropriator replaces the resource with something that has equal or greater value than the appropriated resource. Suppose, Mr. Howell takes the Island’s only diamond, but builds a lodge to replace it. If everyone else prefers the lodge to the diamond, he has done as good as take nothing at all. He could do the same by replacing appropriated items with cash he obtained by trading. As long as production creates value there is a great possibility to fulfill the proviso by replacement. This may not be what Locke intended, but it does seem like the logical extension of the proviso, and it has been suggested by many Locke-inspired writers.


It is possible to fulfill the proviso with an unconditional cash payment, as some left-libertarians have argued since Thomas Paine.
 But in writings other than the Two Treatises, Locke argued that the able-bodied poor should be given opportunities to labor instead of unconditional charity,
 which again could make the proviso unnecessary in a sufficiently healthy economy. However, it is questionable whether job-linked compensation can be consistent with equal freedom or equal protection under the law when proletarians must alienate their labor to the propertied class to survive and members of the propertied class have no like obligation to alienate their labor.

B. Should the fulfillment of the proviso be measured in terms of standard-of-living or in independent functioning? 


Simmons argues that non-appropriators must be left in a condition of nondependence, which, similar to ECSO freedom, requires the ability make a living without being dependent on anyone else.
 He considers this a moderate level of the proviso—as opposed to the strong and weak versions discussed in the next section. But this argument has to do more with the relevant currency for the proviso than with its level. The most important thing that resources can give a person is not a living standard (as Nozick sees it) but independence. Workers with access to high standards of living but who are dependent on their employers could meet a strong version of the proviso in terms of standard of living without meeting even a weak version of the proviso in terms of their status as free individuals. If the proviso has to be given in terms of independent functionings, the question of level does not go away. It could be set at a level to provide enough to secure their independence, enough to make individuals as well off as they would be in a state of nature, enough to compensate individuals for accepting the duties imposed by appropriation, etc.


Tully and Sreenivasan argue that Locke saw the proviso as ensuring that the able-bodied have direct access to the means of production so that they do not become dependent proletarians,
 but Waldron finds this interpretation implausible. Citing Macpherson,
 Waldron states that it was clear and well documented that Locke took the existence and legitimacy of dependent wage-labor for granted.
 Locke makes statements in The First Treatise that one person must not be in a position of dependence on another for his survival. But these statements are made in the context of one employer,
 and it is hard to argue that Locke was greatly concerned with independent functioning. Locke probably thought competition within a class of employers was sufficient to ensure that workers are free even without any level of independence from property owners as a class. Whether Locke believed that or not, Milton Friedman argues it explicitly.

C. How strong should the proviso be?


The two most commonly discussed levels for the proviso are what Nozick calls the weak and strong versions.
 I suggest a third, extra-strong version. 


Nozick interprets the inclusion of the words “in common” in the phrase, “enough, and as good left in common for others” to justify the weak version: one can appropriate resources as long as everyone else is still as well off as they would be if no one had appropriated any property and society remained in a primitive state. As long as the living standards of the modern propertyless are as high as Stone Age hunter-gatherers, the proviso is fulfilled.
 The strength of Nozick’s weak version depends on the results of an esoteric empirical investigation of Stone Age hunter-gatherer lifestyles. If historical research revealed that most hunter-gatherers lived with recurring famines and massive starvation, property owners could argue that the weak proviso is fulfilled even in a nation in which large numbers of propertyless individuals died periodically from preventable causes. However, if historical research shows that Stone Age hunter-gatherers lived enjoyable lives with plenty to eat at the cost of very little effort, even the weak proviso would be quite strong. Some research into Stone Age lifestyles shows that they lived at a surprisingly high standard with much less toil than factory workers.


Narveson and Kirzner pare the weak proviso down to no proviso. They argue that people have no positive right to resources. Therefore, there is no question of a propertyless individual being harmed even if others appropriate everything.
 If no one has any right to any resources, they argue no one is worse off in terms of their rights after all resources are appropriated. This is a self-consciously, non-Lockean theory, but they argue that it makes the theory of unilateral appropriation logically stronger.


Waldron, Sreenivasan, and Tully agree that the proviso, if it is intended, must be interpreted in the strong version: Person A can appropriate x amount of land or resources if enough and as good is left in common so that every other individual can also appropriate x amount of resources. Otsuka argues that an equally advantageous share of resources can be understood in welfare terms rather than in terms of the value of the bundle of resources held by individuals.
 Under this proviso, any good, no matter how scarce, can be appropriated as long as the appropriator takes no more than an equal share of the value of natural resources.


However, there also exists a third possible interpretation, which I call the extra-strong version of the proviso: one can appropriate resources only if everyone else is still as well off as they would be with the opportunity to appropriate as many resources as they are physically capable of appropriating. On its own, the phrase “enough and as good left in common for others” seems to imply equal shares, but Locke clearly elaborates that the others are entitled not only to as enough and as good as the appropriator took but to enough and as good as they could have taken if that appropriation never occurred: 

For he that leaves as much as another can make use of, does as good as take nothing at all.
 … [I]t was impossible for any Man to intrench upon the right of another, or acquire, to himself, a Property, to the Prejudice of his Neighbour, who would still have room, for as good, and as large a Possession (after the other had taken out his) as before it was appropriated.

The extra-strong proviso is extremely strict. If it is to be fulfilled in kind, it allows private property only in abundant resources. That is, resources with a market value of zero such as fresh air and ocean water. Under conditions of abundance, whether I take all I want or nothing at all, there is enough for you to take all you want. Under conditions of scarcity, an equal share is less than many of us would like to have. If I take an equal share, you (and everyone else) must make do with a smaller amount than you would if I took nothing at all. When assets are scarce, no division—not even equal division—of resources fulfills a condition of doing as good as taking nothing at all. 

Kirzner seems to use this interpretation of the proviso, “in a world of scarcity Locke’s proviso simply cannot be satisfied,”
 but he might merely have in mind the strong version of the proviso which is inconsistent with fixed property rights in a world of scarce resources and growing population. Kirzner uses his intepretation as grounds for rejecting Locke’s account altogether. However, it is unsatisfactory to state this as the correct interpretation of Locke’s intended proviso and then reject his account simply because this proviso cannot be satisfied, because Locke clearly intended to justify property in a world of scarcity. If this is the best interpretation of the proviso, there must be more to the theory.

The importance of the extra-strong proviso is that when it holds, it justifies property on its own, in terms of the most extensive equal freedom with no need for the rest of the theory of property. If I take some air, as long as there is enough air for everyone else to use for any purposes they have, I do not interfere with anything others might consider doing with air. It doesn’t matter whether I work with it (putting it in the tire on my truck), use it for my enjoyment (putting it inside a balloon), or waste it (blowing it into space); none of those uses interfere with anything others might want to do, as long as the extra-strong version of the proviso holds.


Thus, property under the extra-strong proviso is unequivocally consistent with maximal equal freedom. The same cannot be said even for the strong (equal shares) version under scarcity. Right-libertarians argue we are freer (in some ways) if the first-comer can unilaterally appropriate more than an equal share. In terms of freedom as noninterference, this statement is true only for those with the opportunity to appropriate; those without the opportunity to appropriate are unequivocally less free from interference, although they might be more free in some kinds of opportunity. In any case, the fact remains that we are freer in other ways if we divide it equally. We are freer in some ways if we divide 90% of it evenly, and use 10% for collective projects (such as public roads and spaces), and freer in others if we divide only 10% of it evenly and use 90% for collective projects (such as factories and farms). Can any one of these be said to give the most freedom?


The rest of property theory is an attempt to extend property to cases in which the extra-strong proviso cannot be fulfilled in kind. When the extra-strong proviso holds, property is consistent with complete freedom from interference; when it does not hold, which property theory provides the greatest equal freedom from interference?

5. Property in civil society


If people appropriate land unilaterally and population increases, at some point no more land will be available for appropriation, and the enough-and-as-good proviso can no longer be fulfilled in kind. It seems reasonable to think that reaching the limits of appropriation would reduce the size of property holdings in accordance with this proviso, but Locke instead focuses on how scarcity coincides with the introduction of a monetary economy, which frees owners from the no-waste proviso.
 According to Locke the rise of money frees owners from the no-waste proviso, because money provides a costless way to store wealth,
 and it (supposedly) requires general agreement to be valuable. Locke seems to connect these two, but the truth of the hypothesis that money implies consent is irrelevant to the argument that money can provide a waste-free store of wealth. The supposed need for an agreement to value money is as incidental to its ability to provide a waste-free store of wealth as the need for a mint or a printing-press. If consent is important, it must be consent to inequality,
 but Locke does not state why inequality should require consent.


Consent could be more logically valuable against the other provisos, but Locke’s argument is vague, and it has been interpreted widely. He does not mention how, why, or whether money frees owners from the enough-and-as-good proviso. This omission gives credence both to those who believe that Locke intended it to remain in effect and to those who believe he never intended it as a proviso. Nozick, Tully, Simmons, and Sreenivasan argue that the proviso remains in effect with the propertyless agreeing to inequality but not to less than sufficiency (in weak or strong version).
 Locke quickly goes from the introduction of money to the introduction of government, civil society, and the regulation of property. It is unclear whether the rise of money and government are supposed to be simultaneous or sequential. If the agreement to use money and accept inequality comes first, social agreement validates property outside of and possibly with greater authority than government regulation of property. If government arises along with money, Locke’s theory can more easily be interpreted to mean that property is contingent on legal validation.

When a monetary economy comes into existence, one of three things happens: 

1. Property owners lose their natural property rights and receive whatever property rights civil society agrees they should be allowed to have.

2. The propertyless voluntarily give up the rights that the no-waste and enough-and-as-good provisos were designed to protect, maintaining only the charity proviso.

3. The propertyless recognize the unequal property rights of appropriators (and their successors) in exchange for valuing money, but maintain their rights under the enough-and-as-good proviso, which is fulfill by cash, job opportunities, or investment capital.


Locke is extremely unclear about the extent to which consent is involved in his property theory. Consider these five statements: 

A. “I shall endeavor to shew, how Men might come to have a property … without any expressed Compact of all the Commoners.”
 

B. “[W]ill any one say he had not right to those Acorns or Apples he thus appropriated, because he had not the consent of all Mankind to make them his? … If such a consent as that was necessary, Man had starved, notwithstanding the Plenty God had given him.”

C. “The Turfs my Servant has cut … become my Property without the assignment or consent of any body.”
 

D. “Men have agreed to disproportionate and unequal Possession … by tacit and voluntary consent.”

E. “For Government and the Laws regulate the right of property, and the possession of land is determined by positive constitutions.”


Statement A, at the opening of the chapter, could mean that property does not require consent at all but it could also be interpreted to mean property requires tacit consent. Statements B and C clearly state that no consent is required either expressed or tacit. Statement D states just as clearly that voluntary consent is required for unequal property but that consent has been given. Statement E seems to make property in civil society completely subject to the law.


If consent is necessary, what consent? What happens when people choose to withhold their consent, and how can they express the desire to withhold consent? It seems difficult to reconcile genuine consent with the power of government or with private property rights,
 and it seems difficult make any consistent theory out of Locke’s theory of consent without amending or absurdly interpreting at least one of these statements. Waldron observes, “Locke appears to connect the age of plenty with the lack of any need for consent to appropriate and the age of money and scarcity with a suggestion that now, after all, property is based on consent.”
 Even that interpretation, which doesn’t ascribe much consistency to Locke, involves amending C, which is a case of appropriation by labor in civil society without consent by anybody.


Perhaps Locke intends that people voluntarily agree to a general system of appropriation in which people may appropriate any unowned property without specific consent. But such an interpretation is inconsistent with statement B (“the paradox of plenty”), which demands that an individual be free to appropriate property without either specific or general consent from others. Perhaps consent is not necessary for property ownership in the state of nature in which property is roughly equal, but is necessary for unequal property ownership in a monetary economy. This interpretation runs into difficulty with statement C.


Tully argues that Locke limits unilateral appropriation to the state of abundance and that, in civil society, all property is contingent on whatever the polity decides.
 The idea that unilateral appropriation is entirely replaced by contingent rights based on consent seems to be at odds with statements B and C. Most scholars—particularly Waldron, Sreenivasan, den Hartogh, and Cohen—find that to be an implausible interpretation of Locke’s intent.
 It would mean that Locke endeavored to show nearly the opposite of what he said he would endeavor to shew (in statement A). It would mean that most of the content of the chapter on property was irrelevant to the civil society in which Locke lived, and only the last few paragraphs were intended to be relevant to anyone who might read the chapter. Perhaps Ellen Frankel Paul’s conclusion—that Locke’s attempt to conflate natural rights with consent theory is self-contradictory—is best.


However, Tully’s interpretation should not be dismissed entirely, and it may make for a more robust property theory. Voluntary consent is one of the attributes that makes Locke’s theory appealing,
 but I am not the first to accuse Locke of applying it inconsistently.
 The reason Cohen finds Tully’s interpretation implausible is that pre-political owners would not make an agreement that reduced them to equal economic standing with pre-political indigents.
 Certainly they would resist such an agreement, but pre-political indigents would also resist an agreement that did not bring them into equality with pre-political property owners. Why should we assume that the propertyless would be the side to concede? A good argument for the possibility that the propertyless could hold out for equality is provided by one of Cohen’s examples, used in another context. In his story of Able and Infirm, the more productive individual agrees to economic equality with the less productive individual because both have a veto over any land use.
 If property owners and indigents all have a veto over the move into civil society, the indigent can use their veto to force the more advantaged to accept equality (or at least less inequality). Thus, Tully is correct insofar as equality or contingent property rights is the logical consequence of Locke’s statements that property is based on voluntary consent, but I do not agree with Tully, that it is the logical consequence of the whole of Locke’s property theory, or that it is what Locke actually intended.


More likely, Locke believed consent merely validated property rights that already existed in the state of nature. Perhaps the most coherent connection between the two parts of Locke’s property theory is that the propertyless had to agree to recognize property rights from the state of nature in order to move into civil society and are now bound to that agreement whether or not they continue to agree. The propertyless had the choice of being propertyless and remaining in the state of nature or formally recognizing unequal property rights and entering civil society as a propertyless citizen. That’s not much of a choice. This interpretation, I believe, is a coherent theory, but it means the role of “voluntary consent” in Locke’s theory has been reduced to purely formal consent—an agreement that would not have been made if the option of disagreement was available.

6. Lockean property theories


The Lockean argument for unilateral appropriation of property can be summarized by the four-point outline below. Each point leaves the choice of interpretation open to reflect Locke’s lack of clear division between what he did and did not intend to say, to leave open the wide range of theories that are Lockean in some way, and to allow for a conflict between the conclusions Locke drew from his premises and the conclusions that other authors have drawn from his premises.

Outline 1: Lockean Property Theory

1) In a state of nature, individuals have an equal claim, or an equal lack of claim, to unused natural resources (specifically land), meaning that resources are (one of the following)

A) unowned, or

B) owned in common, for the use of everyone but the property of no one, or

C) collectively owned as if by a corporation in which everyone owns one share of the whole, or

D) individually owned in equal-sized pieces.

2) In the state of nature, a natural resource may be unilaterally appropriated, (all three of the following)

A) by the first person or family to (one or more of the following)

i) work with it, and/or

ii) use it, and/or 

iii) claim it, 

B) because (all of the following)

i) it embodies the appropriator’s labor, and

ii) labor improves and accounts for most of a good’s value, and

iii) the first laborer has an unconditional right to take what she needs or wants, and

iv) improving land effectively makes more resources available for others, 

C) providing (one or more of the following)

i) everyone has access to subsistence (the charity proviso)

a) in the form of resources, capital, consumer goods, cash, or job opportunities,

ii) none of the resource is wasted (the no-waste proviso), and/or

iii) (possibly) something is left for others (the enough-and-as-good proviso) (all of the following)

a) at weak, strong, or extra-strong level, and

b) in terms of standard of living or in terms of independent functionings, and

c) in the form of resources, capital, consumer goods, cash, or job opportunities.

3) Civil society and a monetary economy is established, at which time (all of the following)

A) rights to appropriated property (one of the following)

i) are carried over into civil society, because

a) a general agreement to value money entails acceptance of unequal property, and 

b) the protection of property is the reason civil society exists, or

ii) become entirely subject to (and contingent upon) social agreement;

B) the charity proviso (if necessary) (one of the following)

i) remains in effect, or 

ii) is obviated by agreement;

C) the no-waste proviso (if necessary) (one of the following)

i) remains in effect but no longer limits the size of property holdings, 

a) because the existence of money provides a store of value, and/or because it is partially obviated by the agreement to use money, or

ii) is entirely obviated by agreement to use money; and

D) the enough-and-as-good proviso (if necessary) (one of the following)

i) remains in effect, or

ii) is obviated by agreement to use money.

4) Once civil society establishes legal property rights, a democratic government cannot arbitrarily seize property, (one of the following)

A) but it has the consent of the governed to tax or regulate property (some or all of the following)

i) to maintain necessary government expenditure on police, courts, public roads, etc.,

ii) to support the family’s right to inheritance (if necessary), and/or

iii) to enforce whatever provisos remain in effect (if necessary), or

B) and it may neither tax nor regulate property without voluntary consent of specific owners, except when absolutely necessary to protect the owners’ rights.


Proposition 4-B (no taxation) is not what Locke intended,
 but I include it here because some authors have claimed that the no-taxation proposition follows from appropriation theory in 1 and 2. Instead, Locke uses a rather loose version of consent, and he may have believed that the taxes in 4-A qualify as taxation with consent as long as they are democratically approved.

In proposition 2-A, Locke asserts that it is first labor
 and not first use or first claim that confers ownership, but it is reasonable to argue that first use or first claim make a more coherent theory in combination with the other Lockean premises. Premise 3-A-ii (contingent property rights) is unlikely to be what Locke intended, and contradicts some of what he wrote, but I have included it, because it plausibly follows from other statements in his treatise.


Now that I have set out the range of possibilities in detail, what is the most plausible interpretation of what Locke himself intended? On the basis of the discussion above, I tentatively suggest the following:

Outline 2: An interpretation of Locke’s Property Theory

1) In a state of nature, individuals have an equal claim to unused resources. This means that natural resources are

B) held in common, for the use of everyone but the property of no one.

2) In the state of nature, a natural resource may be unilaterally appropriated,

A) by the first family 

i) to work with it

B) because

i) it embodies the appropriator’s labor,

ii) labor improves and accounts for most of a good’s value,

iii) the first laborer has a right to take what she needs or wants, and

iv) improving land effectively makes more resources available for others, 

C) providing

i) everyone has access to subsistence

a) in the form of job opportunities for the able and cash or consumer goods for the disabled, and

ii) none of the resource is wasted, and

iii) something is left for others

a) at the strong level,

b) in terms of standard of living,

c) in the form of job opportunities for the able and consumer goods for the disabled.

3) Civil society is established, at which time

A) rights to appropriated property 

i) are carried over into civil society, because 

a) a general agreement to value money entails acceptance of unequal property, and 

b) the protection of property is the reason civil society exists.

B) the charity proviso

i) remains in effect

C) the no-waste proviso (is probably not necessary, but)

i) remains in effect although it no longer limits the size of property holdings, 

a) because the existence of money provides a store of value, and because it is partially obviated by the agreement to use money;

D) the enough-and-as-good proviso (is no longer necessary if jobs are available but)

i) remains in effect.

4) Once civil society establishes legal property rights, a democratic government cannot arbitrarily seize property,

A) but it has the consent of the governed to tax or regulate property (some or all of the following)

i) to maintain necessary government expenditure and

ii) to support the family’s right to inheritance (unnecessary), and

iii) to satisfy the provisos (which is only necessary if there aren’t enough jobs available for the able and not enough private charity for the disabled).


Admittedly, this specification of the outline involves picking and choosing which of Locke’s statements are meant to be taken more seriously; and it is only one of many interpretations of Locke’s true intentions.


However, even if this is the most plausible interpretation of the theory Locke intended, it is not, in my view, the logically strongest theory of appropriation that can be extracted from a discussion of Lockean insights. A more streamlined approach, leaving out some of the more peripheral premises such as family appropriation, would be simpler and at least as strong. Also, a focus either on unilateral appropriation with no need for validation through agreement or on a general agreement to create property without unilateral appropriation would be stronger than Locke’s attempt to create a hybrid of the two. Most of the complexity in the theory comes in point 3 (the rise of civil society) where Locke tries to reconcile agreement and existing rights.


For unilateral appropriation, the most important premises are the method of appropriation (2-A), the reasons why appropriation confers ownership (2-B), and the charity and enough-and-as-good provisos (2-C-i and 2-C-ii), which I have combined into one, leaving the following structure as the core of the argument.

Outline 3: The Strongest points of Lockean Unilateral appropriation

2) A natural resource may be unilaterally appropriated,

A) by the first person to (either of the following)

i) work with it, and/or

ii) use it

B) because

i) it embodies her labor, 

ii) labor improves and accounts for most of a good’s value, 

iii) the first laborer has an unconditional right to take what she needs or wants, and

iv) improving land effectively makes more resources available for others, 

C) providing

iii) enough-and-as-good is left for others

a) at weak, strong, or extra-strong level, and

b) in terms of standard of living or in terms of independent functionings, and

c) in the form of resources, capital, consumer goods, cash, or job opportunities.


Either property rights are purely contingent on social agreement, or unilateral appropriation establishes that owners have some rights that civil society is ethically obliged to respect whether or not society agrees. If property is contingent on social agreement the crux of the argument is between the binding agreement to accept property rights (3-A-i) and purely contingent property rights (3-A-ii).


Someone could pick and choose almost anything on the original outline to create a theory with some textual claim to be Lockean. Although some property theories are clearly closer to Locke than others, someone would be hard-pressed to come up with a theory of property that was in no way Lockean, especially if a theory only needs one or two Lockean premises to be Lockean. Even theories of collective ownership are related to Locke’s premise of equal claim to natural resources (premise 1) and his statement of the need for social agreement (premise 3-A). Perhaps the malleability of Lockean property theory is one reason for its enduring popularity.


Nozick greatly streamlines Lockean theory in support of extremely strong property rights.
 

Outline 4: Nozick’s Property Theory in terms of the Lockean Outline

1) In a state of nature, individuals have an equal lack of claim to unused resources. Meaning that natural resources are

A) unowned.

2) Some unspecified theory of acquisition justifies appropriation,

C) providing

iii) something is left for others

a) at the weak level,

b) in terms of standard of living,

c) in the form of job opportunities.

3) Civil society is established, at which time, 

D) the enough-and-as-good proviso

i) remains in effect

X) and provides sufficient justification for private property holdings even if they are unequal.

4) Once civil society establishes legal property rights, a democratic government cannot arbitrarily seize property,

B) and it may neither tax nor regulate property without voluntary consent of the specific owner, except when absolutely necessary to protect property rights and self-ownership.

The operative premise in Nozick’s theory is the weak proviso. Anyone can take full ownership of property as long as the market economy provides job opportunities that provide a higher standard of living than hunter-gatherers have in the state of nature.


Narveson,
 although hostile to Locke, can be characterized as further streamlining Lockean property theory to fit right-libertarianism. 

Outline 5: Narveson’s Property Theory in terms of the Lockean Outline

1) In a state of nature, individuals have no claim to unused natural resources, meaning that resources are

A) unowned.

2) In the state of nature, a natural resource may be unilaterally appropriated, 

A) by the first person to 

ii) use it.

B) because 

iii) the first user has a right to take what she needs or wants.

C) providing 

x) no provisos necessary

3) Civil society is established at which time

X) nothing changes.

4) Once civil society establishes legal property rights, the government cannot arbitrarily seize property, 

B) and it may neither tax nor regulate property without voluntary consent of the owner, except when absolutely necessary to protect the owners’ rights.

The operative premise in Narveson’s theory is that no one else has the right to interfere with the first user’s appropriation. He needs no proviso at all because he draws a distinction between interference and prevention. Appropriation does not interfere with anything anyone is doing, it only prevents something they might do but have no right to do.


Sreenivasan, Simmons, Otsuka, Steiner, and others have made more egalitarian reformulations of Lockean property theory that can also be characterized as some combination of the above propositions,
 but it is not necessary to go through these in detail.
7. Conclusion


This outline can be most helpful to research into the questions of whether any formulation of appropriation theory establishes a solid case for the unilateral appropriation of property, and if so, what kind of property—full or nearly full liberal ownership rights or some weaker form of property rights. While a pro-Lockean can choose the specification they find most compelling, an anti-Lockean wishing to make a successful defeat of unilateral appropriation must address not only one formulation of the above outline, but all logically consistent formulations of it—a difficult, but not necessarily insurmountable, task. Lockean appropriation may show many faces, but it is finite.
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